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(From the Bankers’ Magazine-] 

Tue object of the remarks which I mean to make upon this subject is not to discuss 
the subject of the currency, nor to say one-half that may be said upon the subject of 
the usury laws: but merely to make an attempt to remove the prejudices which 
prevail (to a limited extent) among some men in trade, on account of the gross 
misrepresentations which have been made by Mr. Bentham and others of his 
shool. I am satisfied that most men have not given themselves the trouble of 


investigating the true policy and design of those laws, nor the principles upon 
which they are founded. 


In 1787, Mr. Jeremy Bentham presented the world with a book 

which he termed “ A Defence of Usury, showing the Impolicy of 
the Present Legal Restraints of the Terms of Pecuniary Bargains.” 
I presume that Mr. Bentham considered himself entitled to the sole 
credit of the views then taken of the subject, for he begins by 
declaring that he “does not recollect ever seeing any thing yet 
offered in behalf of the liberty of making one’s own terms in money 
bargains.” 


Norr.—At the request of a number of the friends of this Journal, we have given 
| this article, notwithstanding its length, a place in our pages, as an able discussion of 
one view of an important subject, which is now occupying a large measure of 
the attention of the public. 
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He then proceeds to state the general proposition which he means 
to establish, which, he says, rather jeeringly, was the result of an 
odd notion of his. It is in these terms: 

**That no man of ripe years and of sound mind, acting freely, and 
with his eyes open, ought to be hindered, with a view to his advan- 
tage, from making such a bargain in the way of obtaining moneys 
as he thi ; nor (what is a necessary consequence) any body 

Ne him upon any terms he thinks proper to 
accede to! 

‘* That contracts in general ought to be observed,”’ he says, ‘is a 
rule the propriety of which no man was ever yet found wrong- 
headed enough to deny. If this case is one of the exceptions (for 
some doubtless there are) which the welfare and safety of society 
require should be taken out of the general rule, in this case, as in all 
those others, it lies upon him who alleges the necessity of the excep- 
tion, to produce a reason for it.” 

This would have been a fair statement of the question, had the 
exception contended for been a new one. But after admitting, as 
he explicitly does, that the exception is as old as the general rule, 
that it had gone into the legislation of almost all nations, ancient 
and modern, that it had “taken hold of the imagination and 
passions of men,” and “that custom -was the sole basis which 
either the moralist in his rules and principles, or the legislator in 
his injunctions, can have to build upon,” one would have supposed 
that he who sought to overthrow an exception practised upon through 
all time, by both moralists and legislators, would have had the 
diffidence to believe that the chance that all the world was right, 
was tolerably good, until he established the contrary. But Mr. 
Bentham was a theorist in the largest sense of the term, and ought 
not to be severely censured for believing all the world wrong in this 
particular instance, inasmuch as he -believed they were wrong in 
almost all others. 

Mr. Benthan thus divides the subject. “In favor of the restraint 
opposéd to the species of liberty I contend for, I can imagine but 
five arguments : 

‘61, Prevention of usury. 

‘62, Prevention of prodigality. 

*¢3. Protection of indigence against extortion. 

‘64, Repression of the temerity of projectors. 

*¢5, Protection of simplicity against imposition.” 

He then devotes several chapters of his book to the refutations of 
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these five reasons, which are all that he can ‘‘ imagine”? in favor of 
the restraints proposed upon the loan of money. 

The substance of the second chapter consists in a successful 
attempt to show that there can be no such thing as usury in the 
absence of all previous legal restraint—that usury is the excess over 
the rates established by law. This proposition might have been 
taken for granted. 

In the third letter Mr. B. proceeds to demolish the Mjpnd reason 
which he “‘ imagines” to be one of the reasons in fa¥Or of usury 
laws, the prevention of prodigality. He says, what in general is 
true, ‘“‘that no man, prodigal or not prodigal, will ever think of 
borrowing money to spend, so long as he has ready money of his 
own, or effects which he can turn into ready money without loss.” 
That if he is a prodigal, ‘the usury law will not prevent him from 
spending what he has.” And that after he has spent his all, ‘and 
has no security to offer, it will be as difficult to obtain money at an 
extraordinary rate as at an ordinary rate,” and thus, therefore, the 
usury laws can be no protection to him. 

In his fourth letter he undertakes to show that the indigent 
derives no beneficial protection from these laws, because, sup- 
posing him of sound understanding, he is a better judge than the 
legislature what he can afford to pay. 

The protection of simplicity forms the subject of the fifth letter, 
and is the only remaining reason upon which Mr. B. imagines the 
usury law te rest. 

He says, ‘‘Here, in the first place, I think I am by this time 
entitled to observe that no simplicity short of absolute idiotism, can 
cause the individual to make a more groundless judgment than the 
legislature, who, in the circumstances above stated, should pretend 
to confine him to any given rate of interest, would have made for 
him.” 

That even admitting the judgment of the legislature to be better 
than that of the individual, still the usury laws can be no protection 
to him, because there are many other ways by which a simple man 
may ruin himself, which the legislature has not protected him from, 
such as buying goods at exorbitant prices, buying more than he 
wants, and other similar cases. 

This ends tie work of demolishing the five reasons which Mr, 
Bentham has imagined were the only reasons upon which the usury 
lawe were based. 








196 Importance of Usury Laws. 


Mr. Bentham then proceeds to an enumeration of the positive 
mischief of the usury laws. 

‘¢ The first I shall mention, is that of precluding so many people 
altogether from getting the money they stand in need of, to answer 
their respective exigencies. Think what a distress it would produce, 
were the liberty of borrowing denied to every body. I confess 
myself un clearly to understand what the author means by this 
mischief. elieve it was never before pretended that usury laws 
lessened the quantity of money or prevented any one from borrowing. 

The second mischief is, that if any man is not permitted to borrow, 
he must sell his property at a greater loss than the extra interest would 
occasion. Here, again, he imagines that the usury laws prevent 
men from borrowing. 

But the third and last mischief is somewhat extraordinary, and 
proves not only how bold a man must be who opposes the deliberate 
verdict of mankind by novel and unfounded theories, but how deeply 
he will plunge into error, who draws entirely upon his imagination 
for information which can be nowhere found, but in the practical 
business of life. He says: 

‘“‘ The last article I have to mention in the history of mischief, is 
the corruptive influence exercised by the laws on these morals of the 
people, by the pains they take, and can not but take, to give birth to 
treachery and ingratitude. 

*<To purchase a possibility of being enforced, the law neither has 
found, nor, what is very material, must it ever hope to find in this 
case, any other expedient, than that of hiring a man to break his 
engagement, and to crush the hand that has been reached out to 
help him.” 

This is too bad even for a writer who draws entirely upon his 
imagination. Had Mr. Bentham taken the pains to understand and 
state the reasons upon which these laws really are founded, and to 
overthrow those reasons as successfully as he has the cob-houses of 
his own imagination, he might have been entitled to the indulgence 
of a little sentiment of this sort. But to steer clear, from the begin- 
ning to the end of his book, of the sole questions upon which the 
policy or expediency of such restraints depend, and then to end with 
a poetical triumph of this sort, is a liberty which perhaps no other 
man but Jeremy Bentham would have indulged in: I say to end, 
because I have given the substance of his book. If it had been my 
object to attempt to overthrow the reasons given to support the 
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propositions advanced, a more detailed statement would have been 
required in order to give a fair view of his side of the question. 

But with this reasoning (though I by no means assent to some of 
it), it is unnecessary to consume time, because I shall endeavor to 
show that the propositions, to support which that reasoning is 
employed, have but a remote connection with the usury laws. If 
the men of Mr. Bentham’s days, either by their wrigjngs or con- 
versations, induced him to believe that the laws against-usury were 
enacted only for the protection of the prodigal, the indigent, the 
projector, or the simple, they must have abounded in ingnorance, and 
he in credulity. 

The policy and expediency of usury laws must depend mainly, if 
not entirely, upon two questions: 

Ist. Supposing the parties to stand on equal terms, and the 
bargains which they make to be, in general, perfectly fair as 
between themselves, is it, or is it not for the interest of the public 
to allow money to be converted into merchandise, and bought and 
sold at any price the parties may choose to stipulate ? 

2d. Do the parties in general meet on equal terms, and are the 
bargains, in the absence of usury laws, as fair as bargains usually 
are, in relation to merchandise ? 

These two questions involve substantially all the other questions 
that relate to the usury laws, for if perfect freedom as to the price 
of money, neither injures the public nor individual borrowers, any 
more than the same freedom in relation to merchandise, then Mr. 
Bentham is right. 

If, on the contrary, this freedom would be injurious to the public, 
or so generally to borrowers, as to call for protection from the law, 
then it is equally clear that he is wrong. I say it is equally clear 
that he is wrong, if the latter supposition is true, because no one 
admits the evils, and complains of the remedy. The complaint is 
not that the usury laws, as they now exist in England, do not con- 
stitute the best remedy for the supposed evils, but that the supposed 
evils have no existence. ll that I shall attempt to show, therefore, 
is, that these evils always have existed, and probably always will, 
unless checked by some legislation of some kind or other. If any 
discovery of a better remedy than that resorted to by nearly all the 
civilized nations of the world, should be pointed out in this inventive 
age, let the new remedy be applied. Until such discovery, the old 
remedy must be deemed the best, if the evils complained of really 


exist. 
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The little book of Mr. Bentham on this subject was one of the 
first, if not the very first, that contains a systematical attack upon 
the whole policy of the usury laws. 

No reformer before his day was bold enough to recommend so 
wide a departure from the legislation which ancient and modern 
nations have been obliged sooner or later to resort to. Adam Smith 
dealt prettygfreely with many of the usages and much of the legis- 
lation of his own and other countries. But, intelligent and fearless 
as he was, he expressly admits the necessity of the laws in question. 
When Mr. B., therefore, undertook the arduous task of showing that 
all mankind were wrong in the conclusion to which they had arrived, 
one would have supposed that at least he would, from a regard to 
his own reputation, have informed himself upon what questions the 
policy of these laws depended. At the present day at least, it will 
be admitted that they mainly depend upon the two which I have 
stated. Yet, from the beginning to the end, Mr. B. nowhere states, 
formally or substantially, either of these questions. I have given 
the substance of his book so far as it relates to the laws against 
usury. In letter 10, he undertakes to ascertain the grounds of the 
prejudices against usury. This attempt I shall remark upon by and 
by. The other letters may have a bearing upon the subject, but so 
remote that, at my time of life, I am unable to discern it. 

Still I hear the advocates of free trade in money matters exult- 
ingly refer to Mr. Bentham’s book, as settling all the difficulties 
which surround this intricate and perplexing question. All I ask of 
the public is to read this book, after first deciding in their own minds 
what the questions are upon which the policy of those laws depend, 
and if they find those questions any where stated or discussed, I 
have been unfortunate enough to overlook the page which contains it. 

I shall take but a brief view of the subject, because nothing but 
brief views on any subject, in this busy age, stand a chance of 
being read, and also because I hope to provoke a discussion of the 
important questions which it involves, by those better informed than 
I pretend to be. 

Ist. I think I can not be mistaken in saying that the first question 
npon which the policy of these laws depends, is whether it would 
or would not be injurious to the public to allow money to become 
the subject of unrestrained traffic, like any other article. If such a 
traffic would not injure the public, then one of the reasons which 
have been supposed to exist, is removed. If it would, then all will 
agree that they ought to be re-enacted with their original security. 
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How is it to be decided that such a freedom would injure the 
public? ‘The answer is a very plain one. If such a freedom from 
restraint would inevitably increase the average rates of interest, it 
would be a serious evil to the community. If its tendency should 
be to reduce the rates below what they formerly were when the 
usury laws remained in force, it would be a blessing. If, on the 
other hand, they neither increased nor diminished the rates, then so 
far as the public is concerned, the restraints ought to be entirely 
withdrawn, because all penal laws are odious, and when they have 
no effect of any kind, are also useless. 

The advocates of the free trade principle, at least those with 
whom I had conversed, agree that, so far as the public is concerned, 
the whole policy of the laws depends upon the questions I have 
stated. They consequently contend very earnestly that interest 
would be lower if the restraints were all thrown off, than they now 
are, under the partial restraints that remain. Those who contend 
for this effect from a total repeal, are principally money lenders, 
men who are interested in keeping up the rates as high as possible. 
I have had some difficulty in discovering what should induce men 
to wish for the repeal of a law, which, as they say, is sure to lessen 
the income of interest of their money; still, as I know many of 
them to be conscientious and upright men, I have never questioned 
their sincerity, although it is a sincerity very liable to be turned 
wrong end foremost.. 

I can not find that Mr. B. any where discusses this question, but 
he repeatedly states opinions from which others of his school infer 
that he thought that the usury laws have a tendency to increase the 
rates of interest. I draw precisely a contrary inference from all 
that has a bearing on the subject. For instance, in his second 
letter, page 13, he states: ‘* And in Hindostan, where there is no rate 
limited by law, the lowest customary rate is 10 or 12.” ‘In 
Constantinople, in certain cases, as I have been informed, 30 per 
cent. is a common rate. Now of all these widely different rates, 
what is there that is intrinsically more proper than another ? ”” 

He had previously stated that in Ireland it was six, and in the 
West Indies eight per cent. If Mr. B. contends that 30 per cent. 
is intrinsically as proper as 6, he does not agree with most other 
advocates of the free trade system, that high rates are injurious to the 
public—for if they are injurious to the public they are not proper. 

But can it be seriously questioned by any practical men that high 
rates are injurious to the public? 
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Mr. Bentham, in p. 14, says: ‘* For him who takes as much as 
he can get for any other sort of thing, a house, for instance, there is 
no particular appellation, nor any mark of disrepute; nobody is 
ashamed of doing so, nor is it usual so much as to profess to do 
otherwise. Why a man who takes as much as he can get, be it 6, 
or 7, or 8, or 10 per cent. for the use of his money, should be called 
usurer, should be loaded with an opprobrious name, any more than 
if he had bought a house with it, and made a proportionable profit 
by the house, is more than I can see.”’ 

Why a man always has been, and always will be, loaded with an 
opprobrious name, who takes as much as he can get for his money, 
I will consider when I come to remark on the fairness of the bar- 
gain between the lender and the borrower. At present I cite this 
passage as the foundation of the notion that money is to be treated 
like an article of merchandise, and that, in both cases, it is right to 
take all that the lender or seller can get. My view of the subject, 
both as it regards its effects upon the public and upon the borrower, 
is, that money is unlike any other article, and so unlike it that the 
possessor has neither the legal nor the moral right to take for it all 
that he can get. Mr. B. seems never to have given a moment’s 
attention to the difference between money and merchandise. I will 
endeavor to point out what he says he can not see. 

In the first place, all merchandise is, in some form or other, the 
product of individual labor or skill. The farmer who produces a 
hundred bushels of wheat, the manufacturer who fabricates his. bale 
of cloths, and the mechanic who constructs a ship, become the 
absolute owners of the products. Their right is unqualified, for 
they are not produced for any specific purpose, but originating solely 
in individual labor, they are to be used solely to gratify individual 
caprice or individual love of gain. When the original producer 
sells them, he conveys all his right to dominion over them, and all 
this right and dominion over them passes with the article into whose 
hands soever it nay come. The original or any subsequent owner 
may destroy them if he pleases, and neither the public nor any other 
individual has a right to complain. So absolute is his right that 
even the government can not take it from him for public use, with- 
out making an adequate compensation. 

On the other hand, money is not originally the product of 
individual labor or skill, but is bronght into existence by the govern- 
ment. The metallic currency must pass through the mint, or 
receive in some other way the sanction of the government before the 
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chrracter of money is impressed upon it. Our paper currency is the 
creature of State governments, who authorize certain agents of theirs, 
called banks, to issue certain amounts. Thus the origin of the 
metallic and paper currency is with the government of the country. 

2d. The object of these products of the government is as different 
from the products of individual labor as is their origin. The object 
is a specific one, to benefit the common country at large by affording 
them a medium for facilitating the exchange of all the commodities 
in which men usually deal. It is sent out as an instrument to 
represent the value of all other articles. 

Its main object was then for the public good, as a currency to 
which all men might have access. It was never intended as an 
article of trade—as.an article possessing inherent value of itself, any 
further than as a representative or test of the value of all other articles. 
It undoubtedly «admits of private ownership, but of an ownership 
that is not absolute, like the product of individual industry, but 
qualified and limited by the special use for which it was designed. 
The first purchaser from the mint or the bank of a portion of this 
currency, purchased with a knowledge that it was the currency of 
the country, and that it was designed for that particular purpose. 
All the title which he acquired by the purchase, was to use it for 
his own benefit, provided he did not interfere with the main object 
of the creation, to wit, a currency. It is analogous to the use which 
individuals may make of any other property created for public pur- 
poses. A public or navigable river is undoubtedly the property of 
the public, destined for specific purposes and uses. An individual, 
one of the public for whose use this.public river or other highway 
was intended, may acquire a particular kind of property in it. He 
may use it in any way that does not interfere with the grand object 
of all highways, but if he exceed that object, and undertake to pre- 
vent others from using it in the same manner, he exceeds his right. 
The owners of the land adjoining a highway, are the owners to 
the center. If a mine should be discovered under it, they alone 
could claim it. But the private right must be so used as not 
to interfere with the travel of the public. Many other modes of 
illustrating the limited nature of individual. title to the currency 
of the country, will occur to every one. 

If an individual owner of a portion of the currency use it as he 
pleases without regard to the object of its creation? The individual 
producer of the 100 bushels of wheat may throw it into the sea if 
he pleases, and neither the government nor any individual has a 
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right tocomplain. But suppose forty or fifty capitalists should buy 
up all or nearly all the metallic currency of the country (which it is in 
their power to do), so that all the paper currency must of necessity be 
withdrawn from circulation, and consequently all the business of 
the country come to a stand; suppose they should insist upon their 
right to use it as merchandise, and keep it locked up in their ware- 
houses,—would any lawyer among us say they had either the legal 
or the moral right so to do? 

In a general sense the government has the right to prevent an indi- 
vidual from using any property over which, according to common 
parlance, he has an absolute right, to the injury of the public. But 
this is a general power, to be exercised by general laws, and in no 
other manner. It is wholly unlike the case supposed, for until those 
general laws are enacted, the individual may legally use his property 
in any way he pleases. But the right which the government has to 
the currency is not a general right to pass all laws required by the 
public good, but a specific interest in the thing itself which consti- 
tutes the currency. The public is a partner with the individual. 
It has a joint interest in the thing itself, and an undoubted right to 
restrain the individual from using it, except for partnership purposes. 
The elder right is in the public, and the individual purchased merely 
the power of using it, subject to the elder right. 

Again, the inherent and inseparable qualities of money are differ- 
ent from those af any other article. It possesses a power which no 
other commodity does or can possess. It is beyond the ability of 
individuals of the government to confer that power upon land or 
merchandise. The government possesses the power of converting 
lead, or rags, or silks, into a currency, but at the moment that 
is done, the lead, or rags, or silks become money, and this super- 
added character, conferred upon it by the government, clothes it 
with a power, different in kind, and greater in degree, than can 
exist in any other article without that character. 

This power is separate and distinct from its value. One hundred 
dollars in land possesses as much value as one hundred dollars in 
gold, but much less power. The land, though of the full value of 
one hundred dollars, will not, like money, at all times, and in all 
places, command one hundred dollars value, in any of the thousand 
different commodities which its owner may want. This power to 
command every thing else, does not exist in the gold, or the silver, 
or the paper, constituting the materials of money, but arises out of 
the act of the government which impresses the character of money 
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upon it. Should the government ordain, that certain peculiar shells 
should constitute the currency, and be a lawful tender in payment 
of debts, that currency would possess the same power, though proba- 
bly not the same value as gold and silver. The power of money, 
then, over every other article, arises out of the artificial character 
given to it by the state, and not out of the qualities of the material 
of which it is composed. This power consists mainly in its con- 
vertibility, in the facility with which it may be exchanged for any 
other commodity. If an individual should invent a machine capa- 
ble of performing what no other machine could perform, not only 
would the materials of which it might be composed be his property, 
but its powers and capacities would also be his. The law would 
protect him in the enjoyment of this latter species of property, and 
prevent any other individual from constructing or using a similar 
one, without his consent. This power and capacity being the fruit 
of individual skill, becomes the subject of individual right and 
property. In theory, therefore, it would seem that the power of 
money being the fruit of the industry and skill of the government, 
would necessarily become the property of the government. But in 
point of fact, this power was conferred upon it for the benefit of the 
public, and becomes the property and right of those for whose ben- 
efit it was invented. 

In the next place, it must be admitted, that the power thus con- 
ferred upon the currency by government, is not only different in 
kind from the power which the ownership of other commodities 
confers, but that it is almost unlimited in extent and degree. This 
extent of power arises out of the fact that money is indispensable to 
the business of every man, because every man is in the community. 
It being the representative of the value of all other articles, it is 
indispensable, to the business of all men, because every man must 
deal in some one or other of those articles. When I say indis- 
pensable I do not mean useful, convenient, or desirable, but indis- 
pensable in its strictest sense, for a man who is deprived of access 
to money entirely, must stop his business. Should he resort to a 
barter trade, he would find so much of his time consumed in making 
his exchanges, and so many other ‘obstacles to encounter, that a 
rival in the same business, who could command a sufficiency of 
money, would undersell him. 

Money, then, is the subject of want to every man in the com- 
munity, and of a want so pressing as to be indispensable. 
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Money is as indispensable to every man as a license would be in 
a given case. Suppose, in a case of war or some other exigency, 
that the government, for purposes of revenue, should find it necessary 
to enact a law that no business of any kind should be transacted 
without a license first obtained, and that the price of this license 
should be governed by the amount of business to be transacted; 
suppose, also, that this law should be rigidly enforced ; it is easy to 
see in the case supposed, that without a license no man could con- 
tinue his business; in other terms, that the license would be indis- 
pensable. 

The currency is this license, provided by the government (not for 
the purpose of revenue, but) to enable a// men to transact their 
business. 

No other article can be named which is indispensable to the 
business of every man, consequently, in this particular, money is 
totally unlike anything else. It is also unlike all other commodi- 
ties in this, that there is no one article that is made the subject of 
trade, which every man has any occasion for. Onthe contrary, select 
any one we please, and we shall find that comparatively but few 
persons are in want of it. The variety of pursuits and occupations 
is almost as great as the variety of commodities. Each man wants 
only that in which he deals. Even provisions and clothing con- 
sists of a great variety of kinds, and scarcely one can be selected which 
all men want, and no one that is indispensable. In case of a 
scarcity of one, others will be substituted. This difference between 
all other commodities and money is very material, for money 
being not only the subject of want, but indispensable to all men, a 
scarcity is felt by all men: like diseases of the blood, it not only 
affects the heart and the other vital organs, but the remotest 
extremities. No portion of the system can escape its contagious 
influence. 

A scarcity then in any one of the subjects of trade, affects but a 
few, and that few in but a slight degree, because other articles can 
be substituted. If prices should rise considerably above the market 
value, in 90 days importations from Europe would supply our 
wants at least, if not reduce the price. There is always a physician 
at hand for the diseases of trade. But a scarcity of money can not 
be cured by substituting something else. Money, and nothing but 
money, will supply the wants of individuals. Nor will a supply 
from abroad cure a disease of the currency arising from scarcity, as 
in the case of merchandise, for the owners of the latter article send 
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it wherever prices are highest. But the owner of money is gov- 
erned by a different rule. In general he keeps it under his own 
eye. He prefers loaning it to men, and upon security, well known 
to him. He may be willing to invest it in the stocks or lands of a 
foreign country, but very rarely does a capitalist send his money to a 
foreign country to loan to individuals. He has to encounter the 
double risk of the solvency of his agent, as well as that of the 
borrower. For many years money has commanded from twenty to 
thirty per cent. in many of the western states, upon landed security, 
while it has been abundant in England and Holland at three and 


four. 
There is another point of view in which money is unlike other 


articles. It is this, that a scarcity in the latter rarely ever occurs, 
a general scarcity never; I say never, because for the last forty 
years I never knew a general scarcity of all articles, and but a few 
instances in any one article. But the scarcity of money has been 
the theme of general complaint. It has existed (either real or arti- 
ficial) as long as the oldest of us can remember, and the reason is 
found in the facts before stated, that it is indispensable to the busi- 
ness of every man. 

Another essential difference between the two subjects under con- 
sideration, consists in the facility of creating an artificial scarcity of 
the one, and the difficulty, if not impossibility, of creating such a 
scarcity in relation to the other. 

Money is concentrative in its very nature. Its home is the 
pockets of the few. Under the free trade system, this concentrative 
quality would naturally increase. Merchandise, on the other hand, 
is diffusive. The object of its creation is distribution and con- 
sumption. Without this consumption, trade could not exist, and its 
natural effect is, that merchandise of all kinds is found in great 
abundance all over the country. When a sale of goods of any kind 
takes place, they part from their owner never to return again. They 
abide but a short period with no one but the ultimate consumer. 
Money, on the other hand, is loaned, not sold, and it returns to its 
owner invigorated with additional power by an increase in its 
amount. This tendency in merchandise, of diffusion among the 
many, and in money, of concentration among the few, prevents 
an artificial scarcity in the one case, and facilitates it in the other. 

There are other facts which increase the difficulty on the one 
hand, and entirely remove it on the other. The specie currency of 
the country, if I mistake not, is estimated at about $40,000,000 
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The paper at about eight times that amount, or $320,000,000, while 
the subjects of trade are supposed to be at least ten times the 
latter amount, or thtrty-two thousand millions of dollars. To 
attempt to create an artificial scarcity in all the various subjects of 
trade, therefore, would be little short of madness. 

All that the most visionary would deem practicable, would be to 
effect .an artificial scarcity in some one article. Suppose flour 
should be selected, and a few wealthy capitalists should buy up two 
or three millions in value of that article. Two hundred thousand 
dollars in flour can not well be concealed in a pocket-book or in a 
vault. The attempt would of course become generally known, and 
probably never repeated. Nine-tenths, of the people, rather than 
such a combination should succeed in raising the price, would sub- 
stitute some other article. If there should be a partial advance, the 
evil would be very limited in duration. But the fact that such 
combinations‘do not exist to any extent, and never have, is sufficient 
proof that they will not exist in future. I suspect that the truth of 
the case is, that there is more danger of loss than chance of gain, 
by such experiments. Flour is a perishable article. Almost all 
kinds of merchanise are subject to great fluctuations in price. Im- 
portations, to supply the quantity hoarded up by speculators, would 
soon follow and prevent the occurrence of the threatened evil. 

The facilities, however, in the case of money, to produce an 
artificial scarcity, are much greater. I do not mean to affirm, that 
even in respect to money, such a scarcity has ever been produced. 
All I mean to say is, that it may be produced with much more ease than 
in relation to any other article. Thus, if a few large capitalists 
should contro! $10,000,000 of the specie currency, the banks would 
be obliged to withdraw from circulation say $80,000,000 of the 
public currency. This of itself would, under the free trade system, 
at once raise the rates of interest up to 20 or 30 per cent. In fact, 
there seems to be no need of any action on the part of the capital- 
ists. All that is necessary is to pretend that a scarcity exists, and 
what means have the public of ascertaining the truth? But in the 
case of merchandise, the fact of a real scarcity or pretended one, 
can be much more easily ascertained. 

But in relation to the subject of a scarcity, money differs essen- 
tially from merchandise, not only as it regards the facility of 
creating it, but in its consequences when created. 

Suppose a stranger, upon entering a foreign country, should 
find a small portion of the people afflicted with a slight disease, of short 
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duration, and which visited them every ten or twenty years—that 
this disease occasioned but little pain and no deaths; would he 
consider it among the leading calamities of life, or even as a very 
serious evil ? 

Suppose, however, that in the next country which he visited, he 
found nearly every man, woman and child in deep distress; all 
writhing under severe pain, some in the agonies of death, and many 
gone to the tombs of their fathers. Suppose that he should be told 
that the disease which caused all this suffering, was produced by a 
want of food; that it visited them nearly every year, and that the 
want of food was occasioned by the government allowing individuals 
to buy up all the provisions which had been deposited in the grana- 
ries for public use, and to impose such exorbitant prices, that few, 
if any, were enabled to supply themselves with the necessaries of 
life; would he not be apt to rank this among the real calamities of 
life ? 

The difference between the extent and degree of suffering in the 
two imaginary cases is no greater than between that occasioned by 
a scarcity (real or pretended) of any one of the articles of merchan- 
dise, and a scarcity of money. In the case of a scarcity of mer- 
chandise, very few are affected at all; that few in a very slight 
degree, for a short period, and the disease happens once in ten or 
twenty years. But in the case of money, it goes home to the 
business of every man, rich and poor. It pinches all—it ruins 
many ; and what is its worst feature, it is of frequent occurrence. 
What would be the opinion of any man of common intelligence, of 
the wisdom of that government, which, after providing a supply of 
food for the wants cf the whole, and at the expense of the whole, 
should, instead of fixing a reasonable price, which should enable all 
to command a portion, convert it into an article of trade and specu- 
lation, and thereby defeat the whole object of such an institution? 
The currency was created by government, at the expense of the 
whole, and for the good of the whole. It is as necessary to the 
wants of business, as food to our physical wants. Once allow it to 
become an article of merchandise, and you effectually starve the 
business of the country. 

It will be perceived that my object thus far-has been not so much 
to sustain the policy of the usury laws, as to show how totally 
unfounded is the basis of the opposite reasoning, that money is like 
any other article of merchandise, and therefore any lender has a 
right to take all that he can get. 
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I have attempted to show that it is unlike merchandise in the 
following essential features : 

Ist. That money is the creation of government, merchandise of 
individual industry. Its origin is therefore different. 

2d. That the object of government in creating money was, as a 
currency for the convenience of all, whereas the object of the pro- 
duct of individual industry is the advantage of the individual alone. 

3d. That the title of an individual to merchandise is absolute, the 
public having no interest in it. ' But that his title to a portion of 
currency is qualified, he having no legal, at least no moral right to 
pervert the object of its creation. 

4th. That money differs from all merchandise in the power 
which is inseparable from it. That this power was conferred upon 
it by government, and that it is the right and duty of the govern- 
ment to see that a power imparted for the general good shall not 
be perverted to the injury of the public. 

5th. That this power is the necessary consequence of the character 
imposed upon it by government, money being the only instrument of 
exchange, and therefore indispensable to the business of all. 

6th. That money being generally in the hands of the few, the 
facilities for creating an artificial scarcity are much greater than for 
creating an artificial scarcity of merchandise. 

There is another argument, used by Say, quite as unusual as the 
one I have already noticed. It is this, that usury laws have a 
tendency to keep up the rates of interest, because the lender who 
violates these laws, will make the borrower pay for the additional 
risk he incurs. I should not have noticed what I consider is not 
even a plausible argument, were it not for the fact that I find it in the 
mouth of every free trade man with whom I converse. This and the 
one already considered are about all the weapons which their armory 
contains. The easiest way to dispose of it is, to admit the fact, 
that when a lender does violate the law, he indemnifies himself for 
the risk of that violation. Does this prove that usury laws have a 
tendency to increase the rates of interest? What would not only 
that individual, but all other individuals, huve taken in the absence 
of usury laws? In the absence of that salutary moral restraint, 
which comes powerfully to the aid of those laws? This argument 
makes it a matter of reasoning, whether these laws had that effect 
or not. The free trade reasoners seem to have a slim opinion of 
facts and experience. All that the case put by Say proves, is, that 
in that one case the lender indemnifies himself for the- additional 
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risk, but he forgot to state that where there was in England one case 
of violation of the law, there was ninety-nine of conformity to it. 
Suppose for a moment, that the fact is, not as I know, but as from 
my own experience under both systems, I believe it to be, that in 
England and in this country, under those laws, take all the contracts 
for the loan of money together, there was not one case in a hundred 
of an excess of the legal rate. In Rhode Island banks are very 
numerous in town and country. Nearly all our loans were from the 
banks at the legal rates. No bank, to my knowledge, ever dared to 
exceed that rate, because a forfeiture of the debt might be the result, 
and that forfeiture the directors, who should have violated the law, 
would have had no right to have charged to the bank, but would 
have been obliged to have shouldered themselves. They, therefore, 
run a great risk of detection, and in case of escape, they would 
have made nothing but their portion of the excess as stockholders. 
The law, therefore, was a perfect protection for all borrowers from 
the bank. While those laws were in force, therefore, and the banks 
were obliged to loan at the legal rate, few men borrowed at all from 
out-door lenders, and none in good credit would give more than six 
per cent., so long as he could hire of the banks at that rate. The 
consequence was, as I believe it always has been in England, that 
out of all the contracts made, not one in a hundred exceeded the 
legal rate. Suppose, then, that I am correct in this proposition, it 
follows, that if there were one hundred loans of one hundred dollars 
each, ninety-nine of them at six, and one at twelve per cent., the 
average rates in Rhode Island, under those laws, was six and one- 
sixteenth per cent. The question is wholly mis-stated by Say, for 
instead of inquiring the effect of usury laws upon lenders generally, 
he inquires what their effect is upon the one man in a hundred, 
willing to incur the risk of their violation. A fair test of their 
effect is, to ascertain the rates in general; that is, the average rates 
upon the whole capital loaned, in countries with, and in countries 
without these laws. Perhaps a still better test is the average rates 
in the same country, under the different systems. By that test I am 
willing that the question shall be decided. 

In Rhode Island, a virtual repeal of those laws took place in 
1817. From that period to the present time, a gradual increase has 
taken place. Directors of banks, finding themselves free from the 
personal responsibility of a forfeiture, began the free trade music by 
shaving drafts. ‘They were not bold enough to take excessive interest 
upon — for a considerable period, but excessive interest by way 
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of charging tue difference of exchange upon drafts was so pleasing 
an employment that they had but little left for notes. Money 
became scarcer and scarcer upon notes, but generally abundant upon 
drafts, till at length the exactions of some few of them (there were 
several honorable exceptions) became the subject of universal com- 
plaint, and the legislature interfered by law, which I hope the good 
sense of the people will second them in enforcing with the utmost 
strictness. This is the result of the free trade system in Rhode 
Island. If I have fallen into any error in this statement, there are 
those around me better informed than I am, able and willing to 
correct it. What the result has been in Massachusetts I am unable 
to state, except from information too vague to rely upon. 

In New York, a loop-hole just large enough to escape through, 
had admitted all the evils of the free trade system. No one pre- 
tends that since the relaxation of these laws, the rates are lower 
than formerly. 

In these three instances of relaxation, New York, Massachusetts, 
and Rhode Island, I believe all business men will agree, that for 
some reasons or other, interest has increased. No doubt the lenders 
will attribute it to other causes. 

Say informs us, that in ancient times, the more severe the penal- 
ties the higher were the rates; but he furnishes no facts to justify 
his opinion. On the contrary, the only fact he does state, refutes 
the whole proposition. He says that letters patent are still extant, 
authorizing the Jews to loan at eighty-six per cent. per annum. 
Here then is the customary rates in that reign under the free trade 
system. There was no indemnity for the risk of violating the law, 
because those rates were authorized by law. Previous to the reign 
of Henry VIII, the customary rates were forty per cent. The 
taking any interest was then denominated usury. In the 37th of 
Henry VIII, the rates were established at ten per cent. They 
were reduced from time to time, until the reign of Anne, when they 
were established at five per cent., and so continued until the present 
day. An%excess of that rate subjects the lender to the forfeiture of 
the debt, and an additional forfeiture of three times the amount. 
These penalties are of great severity, and according to Say, ought 
to have increased the rates of interest. But how is the fact? 
Why, that the people have conformed to those rates as they were 
successively reduced, and instead of a general increase—in what 
country in the world (except perhaps Holland) are the rates so low 
as in England ? 
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Hindostan, Mr. Bentham states, is a free trade country, and he 
explicitly admits that the lowest rates there are from ten to forty 
per cent. The usual rate, I believe, is about twenty. 

China is practically, and I believe legally, under a similar sys- 
tem. A very intelligent merchant, for many years a resident in that 
country, informs me, ‘‘that in China the inhabitants may be classed 
into the very rich, the middling, and the very lowest. The rich 
are very few compared to the middling. They usually possess an 
ensign of office, but are not allowed to exercise any of its duties, so 
long as they pursue other avocations. This distinction protects them 
from the impositions of the petty officers of the government. In 
China there are no laws limiting the interest of money, or none 
that have any effect. The rate of interest is very high, varying 
from twelve to thirty per cent. Those who are reputed rich, and 
can have great influence with government, can borrow at a compar- 
atively low rate; whilst the middling class, comprehending the 
tradesmen, the mechanics, and the manufacturers, pay a very high 
rate. A silk manufacturer, wishing to execute an order for one 
thousand pieces of satin, must borrow in order to pay for coloring, 
weaving, &c. This will consume about three months, and it is 
very common to pay two per cent. a month for such operations. 
Mechanics and middling class merchants, in general, pay two per 
cent. a month. For small sums three per cent. a month is very 
common. Money shops, as they are called, are numerous. It is 
common for those who do not own shops, to send their money to 
them to be loaned. There are many lenders who come to Canton 
from other provinces, and lend money in large sums. They live in 
a penurious manner, and are called ‘ blood-suckers.’ 

‘- From this description of their system, it may be perceived that 
the middling class are always kept in a state of dependence, the 
profit of trade, manufacturing, and labor, being absorbed by the few 
who control the property.”” Here, then, is another tendency of the 
free trade system, to lower the rates of interest. 

Mr. Bentham has written a chapter upon the grounds of the 
prejudices against usury. ‘These prejudices, according to him, 
originated in two facts, one the saying of Aristotle, “that money is 
naturally barren ;”’ and the other, the religious prejudices against the 
Jews. The supposed saying of Aristotle, he chooses to understand 
in a literal sense, “that notwithstanding the great number of pieces 
of money that had passed through his (Aristotle’s) hands, arid not- 
withstanding the uncommon pains he had bestowed on the subject 
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of generation, he had never been able to discover in any one piece 
of money any organs for generating any other such piece.” Did 
Mr. Bentham intend to impose upon his readers a belief that such 
was Aristotle’s meaning? He surely could not have believed it 
himself. Yet, strange as it may seem, this construction has gone 
into the books of the free trade writers, and some others, and the 
money lenders profess to believe it. The obvious meaning of this 
brief sentence is merely to express the common opinion then, and 
the common opinion now, that the lender of money ought not to be 
encouraged, because he produces nothing, which is literally and 
substantially true, notwithstanding the labor of the modern theorists 
to prove the contrary. The hirer, by his own industry, aided by 
this instrument called money, may produce a ship, or a thousand 
bushels of wheat, and thereby add to the previous stock. But the 
lender produces nothing. His money was the instrument which 
assisted the hirer to produce the ship or the wheat. So would 
the loan of a plough, a saw, or any other instrument, have been of 
service to the borrower, but that does not constitute the plow the 
producer of the wheat, or the saw the producer of the ship. Nor 
is the loaner of money any better entitled to the merit of being a 
producer, than would be the loaner of a plough or saw. The 
plow is an instrument that aids in but one purpose; the saw an 
instrument that aids in many purposes, and money an instrument 
that aids in all. Hence its commanding power. 

This was the the meaning of the phrase of Aristotle, ‘that 
money is naturally barren.” 

Mr. Bentham is quite as unfortunate in his next attempt, in which 
he attributes the early usury laws to the prevailing prejudices against 


the Jews. 
Chesterfield informs us that there is but an inconsiderable few, 


even among the intelligent, who think for themselves. This is 
undoubtedly true in relation to what they are not immediately 
interested in. That but very few men ever thought of this false 
and absurd statement of Bentham’s is undoubtedly true. It has 
been taken entirely upon trust. I hope the community, before they 
take more of this Bentham paper, will require as many indorsers as 
money lenders usually do. 

Mr. Bentham is obliged to admit that nearly all the civilized 
nations of the world, ancient and modern, have passed laws against 
usury. The existence, then, of such laws is admitted, and the only 
question is why they were enacted. Mr. Bentham says, on account 
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of the prejudice against the Jews. Now, in point of fact, in all or 
nearly all the nations that ever resorted to such laws, the free trade 
system prevailed centuries before usury laws were thought of. What 
nation ever enacted a penal law until the evil existed? Penal laws 
are among the last species of legislation resorted to. The law of 
Athens, until a pretty late period, was, that, “¢a broker shall demand: 
no more interest money than what he agrecd for at first.” (Lysias 
Orat. 1 Themnestum.) 

‘¢ Let usurer’s interest money be moderate.”? (Ulpiemus.) 

J. B. Say says, that marine interest in Athens was sixty per 
cent., when in ordinary cases it was commonly not more than 
twelve. It is not my purpose to do more on this point than to 
show how utterly groundless is the assertion of Bentham that usury 
laws grew out of prejudices against the Jews. This is accomplished 
by merely stating what every man must at once perceive the truth 
of, that the Grecian and Roman laws could not have originated in a 
prejudice of that kind. They first tried the free trade system, as 
almost every other nation, ancient and modern did; they found that 
the money lenders were exorbitant in their demands ; that the power 
of money at thirty and sixty per cent. concentrated all the wealth in 
the hands of a few, to the ruin of the industrious of every trade and 
profession. This was the experience of Rome and of Athens, and so 
severe was that trial and experience, that in the former, the state was 
convulsed by the revolutions produced by the exactions of the usurers. 

Try the same free trade system in this country, and if we do not 
in twenty years create a war against property generally, then I shall 
conclude that no reliance is to be placed upon history and experience. 

It was not on account of prejudices against the Jews, then, that 
the Greeks and Romans resorted to these restraining laws, for, if I 
am not very much mistaken, they had few or no Jews among them. 

In modern Europe, the Jews were to be found in almost every 
city, and it is probably true, that a considerable portion of the 
money was monopolized by them. But what but excessive interest 
enabled them to monopolize it? What created the prejudices against 
them, but the very practices now attempted to be legalized in this 
country. 

But upon what authority does the authority of Mr. Bentham rest, 
that these prejudices occasioned these laws? Upon this point the 
opinions of ancient judges vary, some of them contending, that by 
the early laws, the Jews were permitted to take usury (all interest 
was then considered usury), and that the prohibition extended only 
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to the Christians. Some of the ancient statutes refer to the Chris- 
tian brokers. Ord says, ‘‘In the time of Edward I, Edward II, 
and Edward III, many commissions were granted to inquire of 
Christian usurers, and many were indicated,”’ and so forth. 

But be the object of the early statutes what they may, both the 
Jews and Christians did take from 40 to 100 per cent., and the 
natural question is, what enabled them to exact such unconscionable 
rates? Was it the power of the Jews personally? They were a 
proscribed sect. Even to this sect the Christian did pay these 
unchristian rates. The reply is too obvious, it was the power 
of the money—and the fact admitted by Bentham proves incontest- 
ably, that through all time, money has possessed the power of dic- 
tating its own terms. Money was probably as plenty then, in pro- 
portion to the amount of business, as at the present time. It was 
not the scarcity, it was not the influence of the Jews, but it was the 
inherent and absorbing power of the money itself that governed and 
controlled the whole business of those early nations. All Mr. 
Bentham’s facts are directly opposed to his theory. 

The statute of Anne, enacted about one hundred and thirty years 
ago, and now in force, is, if I may use the expression, a perfect 
statute. Its preamble bears upon this question: ‘* Whereas, the 
reducing of interest to ten, and from thence to eight, and thence to 
six in the hundred, has, by experience, been found very beneficial 
to trade and improvement of lands ; and whereas, the heavy burden 
of the late long and expensive war, hath been chiefly borne by the 
owners of the land of this kingdom, by reason whereof they have 
been necessitated to contract very large debts, and thereby and by 
the abatement in the value of their lands, are become greatly im- 
poverished ; and whereas, by reason of the great interest and profit 
of money made at home, the foreign trade has been neglected,”’ &c. 

The practical men of that day found, what we now find, that at 
six per cent. the lenders of money on the whole become rich faster 
than any other class. 

Mr. B. frequently intimates, that it was a prejudice against the 
rich, which in part occasioned these laws. Then they did get rich. 
But it is somewhat unlucky as an argument. Have the kings and 
nobles of England, of France, of Russia, and of nearly all the 
despotic governments of Europe, ever been accused of passing laws 
against the rich by any other man than Jeremy Bentham? The 
real truth is, that this feeling, which he calls prejudice, is the result 
of the moral instinct of mankind. It existed in full force among 
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rich and poor, learned and ignorant, republics and monarchies, 
wherever a human bosom was found indued with the knowledge of 
right and wrong. It exists now to this day in this country and in 
every country on the globe. I appeal to the feelings of every man 
in the community, whether any man who lives by habitually exact- 
ing excessive rates of interest, is not considered an extortioner? 
Does he stand as well with the community as men in general ? 
Why? The reason is obvious. The borrower is the slave of the 
lender. Advantage is taken of his necessities. He has no will of 
his own. The terms are dictated by the lender. It is the poverty 
or necessities of the borrower that consents, and not his judgment. 
So say all the statesmen of ancient and moderndays. So say the great 
mass of lawyers, doctors and clergymen that ever lived. So said the 
plowman in the field, the mechanic in his shop, and the merchant 
at his desk, all over Europe, Asia and Africa, and (with the excep- 
tion of the advocates of the new light) so say the same classes all 
over the world to the present day. Let us pause at least before we 
reverse the verdict of universal mankind. Let us have diffidence 
enough of our own judgment to examine the grounds of this feeling, 
before we peril our interest on board this free trade craft, which 
upon every trial has lined the shore with its wrecks. 

I will therefore, proceed to examine the reason why mankind 
have thus felt, in relation to this interesting subject. If I mistake 
not, it will be found that the old notion is the true ‘one, that the 
lender takes advantage of the necessities of the borrower. This 
brings me to a consideration of the second question—whether the 
bargain, in the absence of any restraint, is usually fair between the 
parties. 

In consideration of this question, I hope it will not be understood 
that I mean to cast the slightest imputation upon the motives or the 
general moral character of the lender. On the contrary, I have no 
doubt that many of them really believe that it is right to take all 
that they can get. They ought to be exempted from blame, because 
if they are in an error, they have been led into it by writers of 
acknowledged talent and ability. I speak not of the motives of the 
men, but the tendency and effect of the practice if once sanctioned 
by the legislature. 

In every case and among all civilized nations, the law requires, 
as an indispensable pre-requisite to every valid contract, that the 
parties should stand on equal grounds. If they do not, but one 
party (no matter to what cause owing) has an undue advantage over 
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the other, both common law and common sense inform us that the 
bargain is void. A married woman can make no contract with her 
husband on account of the influence he has over her. An infant is 
not bound, because he has not sufficient discretion. A debtor, 
illegally imprisoned, can not bind himself by a contract with his 
creditor, on account of the influence of his desire to escape from 
prison. Even if the imprisonment is legal, a court of equity will 
see that the terms of the bargain were fair. For the same reason a 
court of equity will look with great jealousy upon a contract made 
by a ward, just after arriving of age, with his guardian, on account 
of the influence of the latter over the former. A female seduced, 
although she agrees to the dishonor, is not left without protection, 
and heavy damages are generally given. 

In all these cases the parties agree to the contract which the law 
pronounces void, because they do not meet on equal terms. No 
matter whether the subject of the contract is land, or merchandise, 
or money. All are treated alike, and all set aside, because one 
party possesses an wndue advantage over the other. That advan- 
tage may arise out of the subject of the contract, or out of the 
existing relations of the parties; but arise whence it may, if it 
actually exists, the law supposes that it will be exercised, because 
men generally use all the advantages which they possess. I say 
generally, because there are some instances in which perfectly fair 
contracts are made with wards, with minors, married women, and 
prisoners in jail. ‘There are also some instances of contracts per- 
fectly just, above the legal interest, between creditor and debtor. 
All legislation must look at the state of things generally, and expe- 
rience has proved, beyond all doubt, that in all these cases, if the 
party possessing the advantage was allowed to use it, without 
restraint, in nine cases out of ten he would have been governed by 
no other rules than the wants of a greedy avarice. It is quite a 
new doctrine to me, that mankind have approached so near a state 
of perfectability that all restraints upon their lusts, their ambition, 
and their avarice, may safely be removed. If it is so, I am very 
grateful for the information; but until I have a little experience that 
men in power, unless curbed by constitutions and written laws, will 
overlook the interest of the public for their own selfish purposes ; 
that lust, unless checked by salutary, moral and legal restraints, 
will spread misery and havoc around it; and that avarice, in the 
absence of similar restraints, will fill its insatiable maw, while 
millions around are suffering for food, I must be permitted to raise 
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my feeble voice in favor of treating all these selfish and extreme 
passions alike. Are they not all equally strong? Does avarice 
claim for itself a milder character than belongs to the other two? 
May we not reason as plausibly in favor of abolishing all constitu- 
tions and laws restraining the abuse of official power? Is it not for 
the public good that power should not be abused? And does not 
the interest of the man in power, in a large sense, consist in 
advancing the public good? And yet, does not experience prove 
that when men acquire power, that the passion called ambition 
prevents their taking and pursuing this large view of the subject? 
It is equally easy to show, in a broad sense, that the free trade 
doctrines are the best for the public, if the possessors of money 
would use it only with a view to the public good. But in comes 
this blind passion of avarice, and urges its possessor to use all its 
magic power for its own aggrandizement. 

This I understand to be the principle upon which all usury laws 
are founded, not the visionary principles “imagined” by Jeremy 
Bentham. They proceed upon the principle that money possesses @ 
power which no other article did or ever can possess. Is not that 
true in point of fact? That the avarice of the lender will urge a man 
to exact all that he can get. Is not that true in point of fact? 
That the wants of the lender are in general so great, that, in nine 
times out of ten, he must have the money at all events. Is not that 
true in point of fact? That the avarice of the lender will, in nine 
times out of ten, induce him to take advantage of those wants. 
Is that denied? That the parties do not stand upon equal grounds 
any more than a prisoner contracting with his creditor. Is not that 
true? That in dealing for all other articles men do stand on equal 
grounds. That no man can deny. 

If these facts are denied, I can prove them by volumes of testi- 
mony. I would take the depositions of the lenders themselves, 
all of whom know that they are true. 

Am I not correct, then, in saying that the usury laws do deal 
with money precisely as the general law deals with all other similar 
cases? that no law will permit one man to make a valid contract 
with another, in relation to any article, unless the judgment and 
will of both are equally free? 

The advocates of the free trade system must be driven to take 
their ground. They must admit that the borrower is in general, a 
slave to the lender, and under @ necessity of complying with the 
terms dictated, and still contend that the law ought to permit such 
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a bargain to stand, or they must deny the fact. I give them their 
choice. They must take one or the other. Suppose they deny the 
fact; I will then bring the general voice of the legislators, writers, 
and the mass of society, in all civilized nations, ancient and 
modern, against them. Bentham himself admits that this is the 
unanimous verdict of the civilized nations of the world, and proba- 
bly that was the very reason that he contended it was wrong. 

Does not our daily observation demonstrate its literal truth? 

Why is the borrower of money the slave of the lender and why 
is the purchaser of every other article as free to judge for himself 
as the seller? Why can the purchaser of goods always purchase 
upon his individual credit, when the borrower of money is 
always obliged to give bond and mortgage, or a string of indorsers ? 
Why has money always commanded this preference over every other 
article? Because every man wants money and must have it. His 
wants make it indispensable. _ Because it is generally confined to 
the pockets of the few, and always wanted by the many. Because 
the constitution and laws render it (and it alone) a tender in pay- 
ment of debts. No other article can be substituted. 

If we open our eyes we can not avoid seeing the narrow quarters 
into which the borrower of money is driven, and the freedom with 
which the purchaser of every other article exercises his judgment. 
Go into any of our crowded cities, and we see granaries; storehouses, 
shops, and other spacious buildings, crowded with merchandise and 
goods of every possible variety. In every street, lane, or alley, for 
miles in extent, one uniform abundance is presented to our view. 
This is always the case. 

But the money of the city is confined to a single street or a narrow 
alley. All other articles are abundant, and in the hands, of ,the 
many. Money is frequently scarce, and inthe handsof the few. In 
all the trading streets we see the seller bowing to the buyer, and 
courting his custom by the most enticing manners. In the money 
alleys we see the borrower bowing to the lender with the servility of 
a French dancing master. The purchaser enters a store with the 
air of a free and independent man. The borrower enters a bank 
with the subdued and sorrow-stricken countenance of a beggar. 
This is the case now, always has been, and always must be, 
because the one is urged on by an irresistible necessity, from which 
there is no escape; the other is a free and independent man, con- 
sulting his fancy rather than gratifying his wants. 

If the purchaser is really in want of an article, he goes from store 
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to store, perhaps from city to city. Wherever he goes he finds the 
seller crowding off his goods upon him from a desire to obtain his 
custom. If, however, the purchaser is not suited in the article or 
price, he can substitute something else; wait a month or two, or 
forego his wants entirely. In all this dealing the advantage is 
rather on the side of the purchaser. On the other hand, the bor- 
rower of money has a note due at the bank on a given day, and at a 
given time, of a thousand or ten thousand dollars. The tender laws 
compel him to pay in money alone. He must pay at the time, or 
he must be ruined. He can substitute no other article; he can not 
postpone the payment for a month, until it suits his convenience. It 
is not a matter of choice or convenience, but of stern necessity. He 
can not go to another city where he is not known, nor perhaps to 
any other bank than the one at which he usually deals. 

This bank, or one of its kind friends, will accommodate him at 
three per cent. a month. His life and death, his bane and antidote, 
are both before him. On the one hand, his thirty-six per cent. per 
year ; on the other, bankruptcy, disgrace, and ruin. I now ask any 
considerate man, who is not a money lender, upon whom does the 
distress operate with the most appalling power, the prisoner of the 
jail, or the prisoner of the bank? Would it not be inconsistent in 
the law to set aside a contract with the former, which is only of 
occasional occurrence, and allow the latter evil to exist, an evil 
which happens more than a thousand times every day ? 

I affirm it as 4 fact, then, which can not be denied, that the lender 
does take advantage of the necessities of the borrower, that the 
lender generally knows it at the time, and that many of them do not 
pretend to deny it ; on the contrary, they justify it, and say that it 
was the folly of the borrower to contract debts which he could not 
pay. It is the folly of a man to get drunk, but what is the scale of 
that man’s moral feeling who takes advantage of his situation, and 
obtains from him a deed of the house which shelters his wife 
and children? 

It makes the matter worse, that many of these lenders have been 
deluded into a belief that these practices are legal and just. What 
is done conscientiously and sincerely, is generally done with a cor- 
responding zeal and eagerness. The fanaticism of avarice defends 
itself with the same arguments as the fanaticism of religion. It 
inflicts its punishment of fire and fagot with the same coolness and 
composure. While the puritans of old believed that they were 
doing God service in hanging and burning the witches, they would 
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naturally look upon the tortures of their victims with philosophy, if 
not with exultation; and while the puritans of the counter believe 
that they are benefitting the state by establishing their favorite sys- 
tem, their tears will not fall very freely at the sight of the misery 
and distress which the exaction of thirty or forty per cent. is bring- 

ing upon some of the most worthy and industrious among us. ; 

In most other countries there exists a check—a moral restraint 
upon these excesses, which, under a free trade system, would be 
inefficacious here. Individuals have some regard to public feeling, 
and dread the stigma which such exactions sooner or later fasten 
upon their characters. To be considered by all mankind an extor- 
tioner, is what the moral sensibilities of most men can not endure. 
This silent and unseen influence upon individuals, is very extensive 
and efficacious. 

But in this country nearly all the money is loaned by the banks, 
and we know that their moral sentiments are generally at low water- 
mark. A corporation has no soul. No one is responsible for its 
conduct in a moral view. A strong legal restraint is the only one 
that will reach it, for it is merely a legal being. This power of 
the creditor, therefore, will be exercised by the banks, up to the hilt, 
upon their defenceless victims, in the absence of usury laws. My 
propositions, then, are these: that nothing but the severest usury 
laws can keep down the rates of interest; that whether those laws 
lead to increase those rates is a matter of fact, and that the experi- 
ment has been thoroughly tried by other nations, and the free trade 
system rejected; that this tendency to increase. the general rates 
arises out of the power of money itself, goaded on by the avarice of 
its possessors, generally the few, taking advantage of the necessities 
of the borrowers, generally the many; that the necessities of the 
borrower are generally so great that he has no choice, is not a free 
man, and takes no part in fixing the terms of the contract. Conse- 
quently, to permit such contracts to be legal, is to allow the lender 
to make the contract himself; that, as this is allowed in no other 
cases, relating to lands, merchandise, or any other article, it ought 
not to be allowed in the case of money. 

These are the facts which I affirm to exist. The free trade 
advocates must either deny, or they must admit them. If they 
admit them, they must justify the right of one man to impose his 
terms upon another. Because these facts have been found to exist 
in other nations—because they found, by experience, that one of the 
parties being a slave, had no will of his own to contract, the gov- 
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ernments of those natiens have found it necessary to fix the rates for 
him. 

If these facts are still denied, let a committee be appointed by 
the legislature of New York to ascertain them. In the course of 
the ensuing year, let the committee ascertain the rates of interest in 
all the free trade countries, ancient and modern, and compare those 
rates with those countries that have lived under usury laws; let 
them compare the rates at the different periods of the same country, 
when that country had and had not the benefit of these laws. This 
will test the free trade doctrine. Let them also take evidence, and 
ascertain whether one party to the contract has any will of his own. 
For one, I am willing that these much misrepresented laws shall 
stand the test of these facts. They may be easily ascertained. I 
have a full conviction that they are as I have stated them. But I 
may be wrong. Other men of great intelligence view the subject in 
a different light, and therefore I am anxious for a test by an en- 
lightened committee, to inquire into facts. Their report will satisfy 
the nation. Laws on this subject ought to be uniform through the 
states, and what state so proper to take the lead as the empire state 
of New York. 

If the advocates of free trade doctrine, in case these facts should 
be found against them, should still contend that money ought to 
regulate itself, I should think their trade must have made great 
inroads upon their moral perceptions. Is that free trade where one 
party is a slave and has no will of his own? I thought a contract, 
the result of free will and judgment, meant the free will of both 
parties. 

But some of them say, notwithstanding all this, that the “laws 
of trade ” will regulate money without restraint, just as they regulate 
every thing else. The reason why the prices of every thing else 
regulate themselves is, that in relation to every thing else both 
parties are free. We have the means of knowing where there is a 
scarcity of any other article. We judge for ourselves. We take or 
we leave it. It is this equal power of the buyer, to buy or not to 
buy, that regulates all other articles. When we say, therefore, that 
trade (or price) will regulate itsetf, we always mean that both parties 
have an equal voice in the contract. But if, in fact, the lender 
dictates his own terms, he regulates the price. If the borrower is 
in general under a necessity of complying with the terms proposed, 
what agency has he in regulating the rates of interest ? 
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But, say the apostles of this new light, when money is scarce it 
will be high, and so the reverse. But who is to judge when it is 
scarce? Is it not the lender who alone possesses it? Then the 
power which is asked for the lender is, to allow the rates to be high 
when there is a scarcity, and to make him the sole judge whether 
there is a scarcity or not; that is in substance the sole judge of the 
price. In other comenodiait we have the means of judging for our- 
selves. If the seller says there is a scarcity, and the purchaser 
opens his eyes, and sees that there is not, he will not buy at high 
prices, and the seller is obliged to come down, or the articles will 
rot on his hands. This equal liberty, and equal means of judging 
on both sides, is al! that is meant by prices regulating themselves. 
But what means has the borrower of judging of the scarcity of 
money? Do we not know that there is money enough now? | 
That it requires no more money to perform the business of society at 
one price than at another? If there is enough at thirty-six per cent. 
is there not enough at six? Is not the scarcity wholly artificial ? 
And is not the consequence of this artificial scarcity simply this, 
that the whole profits of many industrious men, for the whole of the 
past year, have been transferred to the money lender, by the opera- 
tion of an artificial scarcity? Is this to be endured? Will it be 
endured without inquiring into facts? If the free trade writers are 
correct, that an absence of all usury laws does tend to lower the rates 
of interest, for one, I shall be glad to be convinced; but the fact 
that the lenders themselves are so anxious for a free trade system, 
in a jealous or suspicious mind, would not go far to show that they 
thought so, for why should they wish the rates reduced ? 

Let them, however, convince us, by facts and experience. I 
object to the whole mass of their theories. Scarcely any two of 
them agree in those theories. The writers denominate these artifi- 
cial rules the science of political (that is, national) economy. Why 
not furnish us with a science of individual economy? The one is 
quite as necessary and quite as useful as the other. The science of 
prudence, I suppose, would come next, a subject quite as reducible 
to rules as economy. ‘The truth is, that literary men of all ages 
have had some predominate hobby. At one time the science of 
astrology ruled mankind. Next comes metaphysics, which em- 
ployed the pens of the ablest men of its age. That science is now 
generally agreed to deal pretty much in moonshine, and has gone 
with its fellow science of astrology to the tombs of the Capulets. 
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Next came political economy, which had its day, though a brief one. 
We now find it low down in the western horizon, phrenology over 
our heads, and animal magnetism about an hour high in the East. 
What will come next, no one can even guess. Come what will, 
for one, I shall not abandon the experience and wisdom of mankind 
very hastily, especially in relation to a question so nearly touching 
the safety of property in general, as the one before us. 

Property holders seem to forget that they are living under a 
republican government, that the general feeling is already sufficiently 
radical, without provoking it by exactions which even its best friends 
can not justify. The tenure of property is more frail than most men 
here imagine. _ It is inexpedient to exercise all its extreme rights, 
even if we admitted that this is one of them. The moral feeling of 
the great mass of men is against the right now claimed. That 
feeling, sooner or later, will prevail and go into our legislation. Is 
it not better to let it act now, rather than to wait until the high rates 
shall sour and exasperate the mass of the community. Legislation, 
under such a feeling, might touch upon some of the necessary and 
essential rights of property. For one, I had rather come down 
voluntarily and gracefully from a position which can not be main- 
tained, than to be obliged to abandon it in a more awkward gait. 
Let the rates be fixed now while the public mind is cool. Stop up 
all the little cat-holes in your statute, just large enough for the money 
lenders toescape through. Take the English statute of Anne, which 
cover every thing, and we shall have no trouble about two per cent. 
a month. 

If, however, the free trade system is resorted to, give it a fair 
trial. Remove all the present restraints, and try over again the 
experiments which have so many times been tried and failed. I 
am very sure it would never be tried but once, but I much fear, that in 
that one trial, the system of extortion, which would be the conse- 
quence, would hurry us fast and far down toward that power which 
feels no attachment to property, and no sympathy for the sufferings 
of its possessors. 


In connection with this, we insert the following letter from the 
Hon. W. W. Wick, Iate member of Congress from Indiana, and 
formerly a judge in that state. It is brief and to the point, and may 
be viewed as a er answer to all petitioners for experiments : 


Wasuineton, D. C., March 7, 1849. 


Siz :—Your note of inquiry is before me. I propose leaving for home this evening, 
and my response must be brief. 
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In Indiana, the usury laws were repealed twelve or fourteen years ago, perhaps 
more—and were not reinstated for three or four years. The frightful results of the 
repeal were not immediately developed. Many a “stricken deer” retired to die in 
secret, too proud to make known his ruin, induced by his own imprudence and the 
absence of legal protection against it. Many were sold out of house and home, ere 
public attention was directed to the subject; but no sooner had the effects of the 
repeal been developed, and become the subject of public discussion and conversation, 
than an irresistible public opinion called for usury laws. The first step was to fix the 
rate of legal interest at six per cent., and to sanction contracts for ten per cent. In 
two or three years the taking of more than six per cent. was prohibited. 

If I had time, I would be glad to make a sketch of the desolations left in the track 
of the usurer, during his brief reign in “ Hoosier land.” I was judge of one of our 
circuits at the time, and was a shuddering witness to these desolations. 

I have rendered judgment upon contracts for the payment of fifty, or twenty cents 
per day, or per week, for a loan of fifty or a hundred dollars, and in some instances, 
the interest had become more than ten times the amount of the principal. It is 
worthy of remark that the usurer rarely brought suit for his money until the accu- 
mulating interest had swelled the debt to an amount approximating closely the value 
of the debtor’s estate, or until notified to do so by the surety, or indorser of the 
debtor. The usurer, in the meantime, counted and gloated over his daily or weekly 
accumulation of interest, and the debtor (poor fellow!) lived upon the hope of extri- 
cation through some miraculous intervention. I am convinced that in some in- 
stances they had a secret faith that the creditor could not find it in his heart to 
demand the entire sum legally due, or relied upon private assurances from the creditor 
to a like effect. 

Had the legislature not interfered, and tied the hands of the spoiler, an immense 
amount of property would have changed hands in a few years. As it was, clerks in 
stores, venders of spirits by retail, &c., in many instances, became wealthy, almost 
without capital of their own ; and by the use, at a limited interest, of the money of 
some friend, who knew them well and could watch over their operations ; and to 
make them wealthy, a great number of small farmers, owning in fee land worth five 
to fifteen hundred dollars, were ruined. In many instances the ruin had not half 
done its work when the estate of the borrower was engulfed. Discouraged, shamed 
and indignant, he either fled to dissipation or became a man hater. I know many 
men of excellent natural qualities, and much inclined to be moral and gay—and who 
became hopelessly demoralized and misanthropical. The moral desolations created 
by the absence of usury laws, will tell upon apy community to an extent almost 
infinitely beyond the mere ruin of estate. 

To show that it is not best to repeal usury laws as an experiment, it is only neces- 
sary to say that the contracts made in one year of the absence of such laws would 
not naturally develop their consequences during that year, to any considerable 
extent. As years pass away, the evil results will develop themselves in a geome- 
trical ratio. Long before they develop their full force and effects, the community 
will demand usury laws, and the blighting curses of many a withered or aching 
heart will follow the advocates of their repeal to their graves. 

In haste, yours truly, W. W. WICK. 


As the state of Wisconsin ventured to repeal the usury laws last winter,—we had 
a desire to know whether the people of that commonwealth were beginning to reap 
the bitter fruits of such an experiment,—and addressed a letter of inquiry to the 
Hon. J. P. Walker, United States Senator from Wisconsin, now at Washington. We 
received an answer, dated Washington, January 24, 1850, and from which we make 
the following extract. He says, in speaking of the repeal,— 
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“The argument in favor of this policy was, that competition in the loan of money, 
the rate of interest being unrestricted, would produce a great influx of capital to the 
state. It certainly has produced an influx of money—but not of capital. 

“« The result is (and is to be), that money has been freely taken at an interest from 
20 to 50 per cent. The money loaned was that of non-residents. Now taking the 
average of interest to be 25 per cent., it is obvious that, at the end of four years, the 
amount loaned in the state will again be sent out; and that, too, with an equal 
amount for the interest. 

“ This is a poor way, in my opinion, to increase the real capital of astate. You 
will now appreciate the distinction I make above, between money and capital in this 
relation. 

“T have no doubt that the results to our state will be most disastrous.” 

It requires no prophet to foretell that if the experiment be permitted during a period 
of four years,—the enterprise of this new state will be completely prostrated,—and 
sold to non-residents and usurers. The only source of safety to the people of Wis- 
consin is to demand forthwith stringent usury laws. Her citizens may now be able 
to redeem themselves, but much delay would render their case almost a hopeless one. 
We hope and trust that they will be induced to adopt the enlightened views of their 
distinguished senator. 

Allusions are made to the experiment of England, with respect to commercial paper 
of twelve months and less. The objects of this experiment were to increase the 
demand and the rates for money, to encourage business transactions—where capital 
was very plenty and very cheap, the very opposite of those professed by the repealers 
of the United States. So far as the results can be traced to their sources, the experi- 
ment has enriched the lender and impoverished the borrower. It has induced forced 
and ruinous transactions ; and we may venture to predict with safety, that the experi- 
ment will prove in the end disastrous to the people. 

A law authorizing the discount of short paper at unlimited rates, would lead the 
borrower, in all cases, to require short paper to be made under promises of renewal. 
and the obligations of our citizens would be given, subject to conditions wholly within 
the control of the lender. Such an exception would prove a most dangerous trap to 
the borrower, and in many respects would doubtless prove more fatal than a total 
repeal of all the usury laws of every name and nature. 

The banks are to be excluded from all participation in this movement! This 
indeed would be excellent. It would be equivalent to a guarantee from government 
against loss to speculators in money. It would be taken at government cost, and sold 
at a merchandise price. There could be no risk in buying, and no risk iv holding the 
currency, and the rich would be the only competitors for purchase in the market. 
By such a process the great objects of a currency would be subverted. Monopoly and 
prostration 6f business would follow as consequences. 

The banks pay a heavy tax to the Commonwealth for the privilege of giving to the 
people a currency. They are subjected to expenses and risks peculiar to their busi- 
ness. They are required to have a specie basis, and to conform to rigid requisitions 
of law. This is deemed necessary for the protection of the currency, and for the pro- 
tection of the commercial interests of the people. Why exclude them ? 

The securities specified are those which the banks usually prefer to receive, and 
why should they be denied the obvious rights which a system of competition, if it 
secures to any, should secure to all? Is it that money would be made too plenty and 
too cheap, or that the head sources would be cut off? Perhaps, if the banks were 
permitted to lend money for what interest they please, they might prefer to ask the 
highest “— for it, and thus give no chance to speculators. The officers and directors 
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of country banks might esteem it a duty to carry their money to the great cities for 
sale, It would be a good sort of merchandise to buy and sell. It might be sent by 
mail to all parts of the country at little expense and at no risk, even without in- 
surance. But the beauty of the traffic would be that the government is made respon- 
sible for the prime cost. If a citizen buys flour at eight dollars per barrel, and 
abundance in the market reduces the price to four dollars, he is compelled to submit 
to a loss of one-half of all he pays. Not so with money. Its minimum value is fixed 
by law, and the only uncertainty with the purchaser is not so much as to what he is 
liable to lose, but as to the amount which he is sure to gain. 

If it be the object of the petitioners to make money plenty and cheap, as they un- 
reservedly assert, then the usury laws should be entirely abolished. Banks, corpo- 
rations, and holders of mortgages should be permitted to do as they please. If the 
principle assumed be true of a part, it is true of the whole. If a portion of our 
citizens be authorized to charge what interest they please, on a certain class of secu- 
rities, for the purpose of making money more abundant, there is no reason why all 
holders of similar securities should not enjoy the same privilege. If the operation of 
a portion serves to increase our means, the operation of the whole would necessarily 
lead to still greater abundance. We find strange elements in the proposition of the 
petitioners. They unquestionably admit the importance of having a good currency, 
and seriously desire that it should be rendered by the acts of government safe, per- 
manent and uniform. They ask that the banks shall be compelled to take a limited 
interest under forfeiture of charter. And beyond this, they propose for themselves 
a freedom not to be recognized or regulated by law! They ask the legislature to 
determine by law the rate which they are to pay, and then they propose, by some 
legerdemain process, which they do not explain, to produce plenty by having the 
power of demanding an advance upon that rate according to their own good judg- 
ment! They require no lex scripta for themselves. This is only necessary for others. 

If the legislator be called upon to decide whether he shall avert a pang from the 
suffering poor, or add to the surplus means of the rich, we trust that he will not long 
deliberate how to decide the question. The power of money, chained as it is by the 
usury laws, is strong enough. It is too strong for man’s best good. If the poor must 
occasionally submit to the lacerations of the “icy fangs” of unfeeling Shylocks, let 
it be as seldom as possible, and let some fair Portia be at hand to weigh the flesh, if 
any be found daring enough to cut it. ‘ 

We make no application of these remarks as due to the petitioners. We are willing 
to believe that many of them are influenced by honorable, but mistaken motives. 
We think them all in error. We think them selfish, though, perhaps, not intending 
to be so. They ask for a law which would benefit the few and oppress the many. 
They may deny this as an assumption of the question at issue, but their denial will 
be of no avail. We know what human nature is,—and we know that they are not 
above it. That they have not examined the subject in its various bearings, is suffi- 
ciently obvious from the fact, that all their views are centered in State street and in 
Wall street. They count a few merchants in the metropolis, as the population of the 
Commonwealth. They forget the farmer’s wants. Although they speak of the me- 
chanic, it is but to impart to him their own errors, and when allusion is made to the 
interests of the working classes, it is more a figure of speech than any substantial 
guaranty of good. We do not speculate. We mean what we say. We speak from 
knowledge, and if it were necessary we could give numerous facts linked with names 
to illustrate our views. The heartless operations so frequently known to be made in 
State street and in Wall street, are no fictions of the brain :— 


*¢ Where with sad haste, through several ways they ron. 
Some to undo, and some to be undone.” ’ omy 
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In seasons of speculation faith becomes a passion. Most men become blinded and 
self-deceived. All feel that they are rich, or indulge in expectations that soon they 
will be. Extravagant wants feed extravagant wants, and general poverty is the usual 
result. What is one man’s gain is another’s loss, and when purchasers are ruined 
sellers become poor. The rapacious money lender deems all rates of interest too low, 
and the dreaming borrower fancies that he can afford to pay them, however high. 
Thus, mutual deception is practiced until all fall together—saving the few who grow 
in riches, as vegetation thrives upon its own decay. 

It is a remark of an intelligent English writer, that, “In times of speculation we 
hear much of the fortunate maker of fortunes; we hear little of the numbers who 
suffer loss, except when some immense failure precipitates hundreds into distress and 
ruin, or when some pistol shot reveals the mental distraction of a gambler, not less 
one because he plays with cotton or shares, instead of dice.” 

We repeat it, money has too much power already, even under rigid restrictions, 
without permitting its holders to exercise an unlimited power of extension. If con- 
nected with labor and objects of industry, it may prove a blessing ; but, as an article 
of mere traffic, it becomes a curse to society. 

All laws are violated more or less. So are usury laws. Most money is loaned 
within the legal rates, and if our penalties for violation are not sufficiently severe to 
protect the poor man, let their severity be increased. Above all, let the laws be 
executed. The buyer of lottery tickets is fined as well as the vender, and let the same 
law be applied to money buyers as to money lenders, at iliegal rates. 

Allusions have been made to the laws of Rhode Island, Vermont, and Connecticut. 
In these states the penalties for violation are light, and hence it has been urged that 
their adoption would be an improvement upon those of New York, Pennsylvania, &c. 
This recommendation discovers clearly the motives of the repealers. - The petitioners 
will not hesitate to violate the law, provided the penalty be one which they can afford 
to pay! What excellent citizens! Most people, we trust, obey laws from convic- 
tions of duty. This may be said, certainly, of the small states to which we have 
alluded, and to the country people of all the states. Those who are willing to violate 
the laws of their own state, or of other states, for gain,—employ Wall street or State 
street agents. They are ashamed to be known in their acts at home. 

The usury laws have been opposed especially because ‘they are seldom executed.” 
It is said that “they are useless.” And yet we have recently seen enumerated among 
the “evils of the usury laws,” so termed, expressions of indignation because some of 
the violators of the laws have been compelled to pay the penalties of forfeiture. 

Nothing can be more shameful, in our opinion, and more indicative of a degraded 
moral condition, than a-deliberate condemnation of the proper and strict execution of 
the laws. It is the duty of every citizen to aid in upholding the laws of his country, 
and however great the penalty prescribed for violation, to allow no culprit to eseape, 
whether he be a private individual or the agent of a corporation. If this course were 
steadily pursued, we should soon see an end to the ruinous and gambling practice of 
paying and receiving illegal rates for money. If a ‘poor man wants bread for his 
family, he is required to earn, or to beg it,—not to steal it. Ifa merchant wants 
money, let him make his propositions for it according to law. If he has good secu- 
rity he will obtain it. If his securities are doubtful, it is the worst species of gam- 
bling for any one to lead him into engagements inconsistent with his ability, and 
which will deprive him in the end of al] means to pay his just debts. 
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Amos Srorrorp against Wittiam Brapuey. 
No. 20. MONDAY, DEC. 8. 


This case came up upon writ of error from Hamilton county. 

Mr. Justice Spaupine, in delivering the opinion of the’ Court, 
held, 

1. A judgment of the Supreme Court on the Circuit reversing the 
judgment or an inferior tribunal for refusing a new trial, where it 
was claimed that the finding was against the evidence, will not, as 
a general rule, he considered the subject of reversal here. 

2. Nor will the action of an inferior tribunal, in granting a new 
trial in a like case, be held exceptionable by the Supreme Court. 

Judgment affirmed. 








Decisions of the Supreme Court. 
II. 


Jesse Jones against Tue Strate or Onto. 
No. 31. MONDAY, DEC. 8. 

This case came up upon writ of error from Hamilton county. 

Mr. Chief Justice Hrrcncock, in delivering the opinion of the 
Court, held, 

1. That the mere failure of an inferior Court to instruct a jury 
upon a particular point of law, arising in a case, is not erroneous. 

2. To make such failure a ground of error, the Court should 
have been requested to instruct upon the point. 

3. The judgment of an inferior Court cannot be reversed for mat- 
ter not apparent upon the record, and, if the errors assigned have 
any reference to the facts of a case, those facts should be made part 
of the record by bill of exceptions. 


III. 


Tuomas McGoveny et au. against Tue Strate or Onto, 
for the use of Wesley Lee’s Administrator. 
No. 15. MONDAY, DEC. 8. 

This case came up upon writ of error from Adams county. 

Mr. Justice Ranney in delivering the opinion of the Court, held, 

1. The act of March 23, 1840, to provide for the settlement of 
the estates of deceased persons, does not extend to estates in the 
course of settlement when it took effect. | 

2. The bonds of executors and administrators, taken in such cases, 
are governed by, and must be prosecuted under the laws in force 
when they were entered into. 

3. The undertaking of a surety cannot be extended beyond the 
terms of the contract into which he has enitered. 

An executor’s bond, describing the testator as James L. Findley, 
cannot, by parol evidence, be made applicable to the estate of Joseph 
L. Findley. Judgment reversed. 


IV. 
Levi Sams against Srewart & McKixsere. 
No. 36. MONDAY, DEC. 8. 

This case came up upon writ of error from Brown county. 

Mr. Justice Canpwext, in delivering the pptien: 9 of the Court, 
held, 

1, That a person whose business is not the carrying of goods, 
and who does not hold himself out to the world as such, will not 
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be regarded as a common carrier, although he may occasionally 
carry goods for hire. 

2. That the person thus occasionally carrying, will be responsible 
in case of the loss of the goods only as an ordinary bailee for hire, 
and, to excuse himself from liability, need only show that he has 
used ordinary care and diligence. 

Judgment of the Common Pleas reversed, and cause remanded 
for further proceeding. 


V. 


Joun H. Suaruer against Tue State or Ouro. 
No. 19, TUESDAY, DEO. 9. 

This case came up upon writ of error from Warren county. 

Mr. Justice Ranney, in delivering the opinion of the Court, 
held, 

1. Marriages in this State, contracted by male persons under the 
age of eighteen, and female persons under fourteen, are invalid, 
unless confirmed by cohabitation after arriving at those ages respec- 
tively. 

2. Such a marriage, not thus confirmed, does not subject a party 
to punishment for bigamy for contracting a subsequent marriage 
while the first husband or wife is living. 

Judgment reversed and cause remanded for new trial. 


VI. 
Joun & Moses Correre.t against Enocu Lone er At. 
No. 37. TUESDAY, DEC. 9. 

This was a case in Chancery, from Clermont county. 

Mr. Justice Spaupine, in delivering the opinion of the Court, 
held, 

If a contract for the conveyance of land be intended as security 
for debt, it is a mortgage, whatever may be its form or the name 
given it by the parties. Decree reversed. 


Vil. 


Fassett & Co. against Henry Traser Er AL. 
No. 59. TUESDAY, DEC. 9. 
This was a bill in Chancery, from Butler county. 
Mr. Justice Catpwe t, in delivering the opinion of the Court, 
held, 
1. When two creditors have each a lien on the same property of 
their debtor, and the one having the prior lien has also a lien on 
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another fund for the same debt, on which the subsequent lien holder 
has no claim, such prior lien holder will be compelled in equity to 
exhaust such fund before he proceeds to subject the property on 
which the other creditor has his lien. 

2. If, after bill filed by the subsequent lien holder to compel such 
subrogation, the prior lien holder delivers up his claim on the second 
fund to the debtor, he will be compelled, as between him and the 
subsequent lien holder, to account for such fund as so much paid on 
his claim. _ Decree for complainants. 


Vill. 


Asner Kercuum against Joun B. Srovr. 
No. 48. TUESDAY, DEC. 9. 


This was a case in Chancery from Coshocton county. 

' Mr. Chief Justice Hircucocx, in delivering the opinion of the 
Court, held, 

1. Where a purchase of land is made by metes and bounds, esti- 
mated to contain a specific quantity, or for ‘more or less,”” and a 
gross sum to be paid for the entire tract, the purchaser will not be 
entitled to an abatement in the price, should the number of acres 
fall short of the estimated quantity; more especially should the 
land, at the time of the purchase, be of equal value to the price 

aid. 
: 2. Any misrepresentation or concealment on the part of the ven- 
dor may take a case out of this rule. 
Injunction dissolved and bill dismissed. 


IX. 


Joun McGurre’s ApministraTor against Tue Canat Boar 
Kentucky. 


No. 78. FRIDAY, DEC. 12. 


This case came up upon writ of error from Miami county. 

Mr. Chief Justice Hircucock, in delivering the opinion of the 
Court, held, 

That money loaned to the owner or master of a steamboat, or 
other water craft, for the purpose of paying tolls, or for paying for 
‘¢ materials, supplies, or labor in the building, repairing,” &c., such 
craft, can not be recovered in an action against the craft by name, 
under the act of 26th February, 1840. 

Judgment affirmed. 


| 
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Joun Lyon against Levi Fisu. 
No. 38. FRIDAY, DEC. 12. 


This was a writ of error to the Common Pleas of Cuyahoga 
county. 

Mr. Justice CatpweE tt, in delivering the opinion of the Court, 
held, 

1. A defect in the conclusion of a plea cannot be reached by a 
general demurrer. 

2. Where a return has been made on an execution issued by a 
Justice of the Peace of ‘no goods in the township” where the 
Justice resides, with a suggestion that ‘there are goods of the 
judgment debtor” in another township in the same county, an 
execution issued to. any Constable of either of the two townships, 
although not strictly in.accordance with the statute, is not therefore, 
void. Judgment affirmed. 


XI. 


Myers anp Waterson against Hunter anp Irwin & Co. 
No. 75. ERIDAY, DEC. 12. 


This case was a writ of error to the Common Pleas of Butler 
county. 

Mr. Justice Spauprne, in delivering the opinion of the Court, 
held, 

1. When a plea in abatement is met by a replication, and issue 
in fact is thereupon joined and found for the plaintiff, final judg- 
ment must be awarded in his favor. 

2. The legal consequences will be the same whether such issue 
be tried by the Court or the Jury. 


XII. 


Rosert Haru against Tur Stare or Onto. 
No. 17. FRIDAY, DEC. 12. 


This was a writ of error to the Common Pleas of Lawrence 
county. 

Mr. Justice Ranney, in delivering the opinion of the Court, 
held, . 

1. Penal statutes are to be construed strictly, and can not be ex- 
tended by implication to cases not falling within their terms. 
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2. Such statutes of a Jocal character referring to persons, places, 
or things, unless otherwise expressed, are to be confined to such per- 
sons, places, or things as existed at the time of their passage. 

3. The act of Feb. 9, 1846, ** To prohibit the sale of intoxica- 
ting liquors in the vicinity of certain manufacturing establishments, 
in the counties of Scioto, Lawrence, and Jackson,” is to be confined 
to such manufacturing establishments as existed at the time of its 
passage. Judgment reversed. 


XIII. 
Satty Woops against Exisoa Woon’s ApMINISTRATOR. 
No. 57. MONDAY, DEC. 15. 
This was a case in Chancery from Hamilton county. 
Mr. Justice Spaupine, in delivering the opinion of the Court, 


held, . 


1. Where a post nuptial agreement is made between husband and 
wife, by which property is set apart for her separate use, the agree- 
ment, although void in law, will be sustained in equity, unless the 
rights of creditors interfere. 

2. A note, executed by the husband to the wife, acknowledging 
the receipt of $100 at her hands, and promising to allow her six 
per cent, per annum interest thereon during her life, and, if she 
survives the maker of the note, to be paid her or her heirs extra of 
her thirds, will be construed such an agreement. 

3. It is not essentially necessary that the consideration of the 
note should spring from the wife’s property or earnings, to entitle 
her to come in as a creditor against the estate of her deceased 
husband. Decree for complainant. 

Mr. Chief Justice Hircucocx dissented, and read a dissenting 
opinion. 


XIV. 


James Buaxe’s Lussex against Lewis Davis gr AL. 
No. 7. MONDAY, DEC. 15. 

This case came up upon writ of error from Athens county. 

Mr. Justice Ranney, in delivering the opinion of the Court, 
held, 

1. That under the articles of association entered into between the 
proprietors of the Ohio Company and the partition thereunder 
made, deeds of conveyance from the directors to the agents, and 
from the agents to the several proprietors, as therein provided for, 








Decisions of the Supreme Court. 235 


may be presumed to protect the equitable rights and possession of 
those claiming under said proprietors. 
» 2. Such presumption can not be made in aid of a party who is 
not the rightful, equitable owner of the land, and in the actual pos- 
session, or what is equivalent thereto. 

3. Where the proprietor of a shcre in said aompany died, in 
1793, and his share was sold to pay debts, in 1795, by his admin- 
istrator, in pursuance of an order of the Supreme Judicial Court of 
Massachusetts, where the parties all resided, said partition not 
having been made until 1796, and the heir not having made any 
claim to the property, paid taxes, or exercised any acts of owner- 
ship over it until 1846, when she and her husband conveyed it to 
the lessor of the plaintiff—conveyances having been made, and a 
possession of nearly twenty years had under the purchaser at the 
administrator’s sale. Held, 

That, although said judicial proceedings could not affect interests 
in lands in this State, yet such long acquiescence under them with- 
out claim to the land, and the want of possession by the plaintiff, 
or those under whom he claims, would prevent any such presump- 
tion from arising in his favor as against the actual occupants of the 
land. 

4. That, to authorize a judgment upon a special verdict, all the 
facts essential to the right of the party in whose favor judgment is 
to be rendered must be found by the Jury—finding evidence suffi- 
cient prima facie to establish such facts is not sufficient. 

5. Whether a conveyance is to be presumed, from circumstances 
alleged, to be sufficient to justify it, is a question of fact for the 
jury, under the advice of the Court. 


XV. 


Eur W. Gwynne against Curistopuer Niswancer. 
NO. 2. MONDAY, DEC. 15. 


This was a case in Chancery from Madison county. 

Mr. Justice CatpweE t, in delivering the opinion of the Court, 
held, 

1. Where a party has made an entry and survey of lands under a 
warrant, such lands become subject to taxation, and if sold for 
taxes, the purchaser at such tax sale will take a legal title, as against 
the former: owner, although the patent has never issued from the 
United States. 
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2. If the title of a purchaser at tax sale, under the statute of 1827, 
be defective at law, he can not have the aid of a Court of Chancery 
to perfect his title. Bill dismissed. 

Chief Justice Hrrencocx dissented, and read a dissenting opinion. 


XVI. 
Luxe Rose against Tux Strate or Onto. 
NO. 60. MONDAY, DEC. 15. 
This case came up upon writ of error from Huron county. 
Chief Justice Hircucocx, in delivering the opinion of the Court, 
held 
On the trial of an indictment, and at the return of the verdict 
for a criminal offense, it is the right of the accused to be present, 
and if prevented by imprisonment or other improper means, he is 
entitled to a new trial. 
Judgment reversed, and new trial ordered. 


XVII. 


Martuew Wixson, Jr. against Bensamin F. Lestie. 
NO. 72. WEDNESDAY, DEC. 17. 

This case came up upon writ of error from Muskingum county. 

Mr. Justice Spaupine, in delivering the opinion of the Court, 
held, 

1. A mortgage of personal property, under the statute of 1846, is 
‘‘ absolutely void”’ as to other creditors of the mortgagor who assert 
their rights against the property after its execution, and before it be 
deposited with the recorder or township clerk. 

2. Such a mortgage is not void in toto, by reason of an omis- 
sion to make the deposit ‘‘ forthwith,”’ but becomes effective when- 
ever it be deposited: and in case of a temporary withdrawal of the 
paper from the recorder’s office, the mortgagee will not be prejudiced 
by a levy made at the instance of another creditor. 

Judgment reversed. 


XVIII. | 


Avexanper H. McGurrey against ALExanpeER |FINDLEY ET. AL. 
NO. 77. WEDNESDAY, DEC. 17. 

This was a case in chancery from Hamilton cpunty. 
Chief Justice Hircucock, in delivering the opinion of the Court, 
held, 
In a suit in equity, to foreclose by an assignée of a mortgage, 
if the assignment has been absolute, transferring the entire interest 
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of the mortgagee, it is not indispensably necessary that the mort- 
gagee should be a party, although this Court believes the better 
practice to be in all cases to make him a party. 

Decree for complainant. 


XIX. 


Jerrerson Paumer, Adm’r of Ballmyer, against Tuz Mepina 
County Mourvat Insurance Company. 
NO.— WEDNESDAY, DEC. 17. 

This was a case of Chancery from Summit county. 

Mr. Justice Catpwext, in delivering the opinion of the Court, 
held, 

1. When a contract of insurance has been completed by the 
party applying for insurance doing all that is required to be done on 
his part, although the agent contracting on the part of the com- 
pany, has not power to issue a policy, the risk commences from the 
time of making such contract, if there be no stipulation to the con- 
trary. 

2. When a contract of insurance has been made with an agent, 
and the application with the deposit note has been sent on to the office 
of the company from which the policy is to issue, the company 
are liable, although the loss occurs before the arrival of the letter 
containing the application. 

3. If the contract between the agent and the person applying for 
insurance be fair and strictly in accordance with the rules of the 
Company, such liability will exist, although there be printed on the 
blank application the qualification that the policy will issue ‘if 
approved”? by the company; such qualification only saves the 
Company the right to object to an unfair or improper contract. 

Decree for Complainants. 

Mr. Justice Ranney, having been of counsel for one of the 

parties, did not act in this case. 


XX. 
Cuar.tes Brown against Warp Timmany. 
NO. 81. FRIDAY, DEC. 19. 

This case came up upon writ of error from Athens county. 

Mr. Justice Spatp1ne, in delivering the opinion of the Court, 
held, 

Money paid on an agreement entered into on Sunday, may be 
recovered back, so long as the contract remains executory. Aliter— 
If the agreement has been executed. Judgment reversed. 
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XXI. 


Joun Kvuexer against Tuomas J. Wiseman Anv H. W. 
BorcueE tr. 
NO. 51. FRIAAY, DEC: 19. 
This case came up upon writ of error from Ham*lton county. 
Mr. Chief Justice Hircncock, in delivering the opinion of the 
Court, held, 

The judgment of an inferior court will not be reversed on 
error, for an erroneous charge to the jury, unless such charge 
be upon questions material to the case, and such as have resulted 
prejudicially to the plaintiff in error. Judgment affirmed. 
XXII. 


Seran Hart against Tur Srare or Onto. 
FRIDAY, DEO. 19. 

This case came up upon writ of error from Morgan county. 

Mr. Justice Caupwe 1, in delivering the opinion of the Court, 
held, 

A charge in an indictment for forgery, that the defendant has 
forged a promissory note, described in the indictment as a note 
without a seal, is not supported by evidence tending to prove that 
the defendant had committed forgery of a note under seal. It is 
error in the Court to admit such evidence in proof of the charge. 


Judgment reversed. 
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XXIII. 
ZanesvittE Cavan AnD Manvuracturine Company against Tue 
Ciry or ZANESVILLE. 
NO. 29. MONDAY, DEO. 22. 

This was a case in Chancery from Muskingum county. 

Mr. Justice Spanprne, in delivering the opinion of the Court, 
held, 

1. A gift to a charitable use is to receive the most liberal con- 
struction. 

2. The McIntire Fund, given to establish *‘a school in the town 
of Zanesville, for the poor children in said town,” is not limited to 
its benefits to the children of parents residing in that locality, which 
constituted the town-corporate of Zanesville, at the decease of the 
testator. 

3. The charity will be administered for the benefit of poor 
children in the town of Zanesville, according to the most general 
and popular sense of the term. 
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XXIV. 


Cuares Buckuin against Tur State or Onto. 
NO 84. MONDAY, DEC. 22. 

This case came up upon writ of error from Henry county. 

Mr. Justice CaLpwe.t, in delivering the opinion of the Court, 
held, 

Where a witness is called for the purpose of impeaching the 
character for truth and veracity of a witness called on the other 
side, such impeaching witness can only speak of the general repu- 
tation of the witness sought to be impeached, in the community, 
and can not give his own opinion of his character. 


XXV. 


Davin Hass xt au. against Isaac anv Tuomas GREATHOUSE. 
NO. 80. MONDAY, DEC. 22. 

This was a case in chancery from Highland county. 

Chief Justice Hrrcucocx, in delivering the opinion of the Court, 
held, 

1. In a case in Chancery where there are two defendants, and 
the bill is dismissed as to one, and a decree against the other, an 
appeal by the latter does not vacate the decree as to the former; 
more especially where there is not that necessary connection between 
the defendants, but that the rights of one can be determined with- 
out affecting the rights of the other. 

2. In such case, if the complainants are not satisfied with the 
decree dismissing the bill, as to one of the defendants, it is incum- 
bent on them to appeal. An appeal by-the other defendant against 
whom a decree is rendered, does not appeal the case as to the 
defendant, as to whom the decree dismisses the bill; nor is such 
latter defendant a party on appeal in the court above so that his 
right may be passed upon. 

3. If an administrator purchase land at his own public sale,.he 
will be held to have purchased in trust for the heirs, and upon 
being refunded the amount by him paid, will be decreed to convey 
to the heirs. If he has sold the land to a third person, he (the 
vendor) will be held to account to the heirs for its value at the time 
of his original purchase or otherwise, as the case may be, with 
interest, first deducting the amount by him paid. 

4. Such is the rule, whether the administrator purchase directly 
or through another person, for his benefit. 
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XXVI. 


Puiuuirs, Becket & Co. against Knox County Mourvar 
Insuranece Company. 
WEDNESDAY, DEC. 24. 

This case came up upon writ of error from Knoz county. 
Mr. Chief Justice Hircucocx,, in delivering the| opinion of the 
Court, held, 
Where a building and the land on which it stands is the 
property of an incorporated company, the stockholders of the com- 
pany can not insure the same as their individual | property, in a 
Mutual Insurance Company. 
Judgment of Supreme Court affirmed with costs. 


XXVII. 


Nawam Warp’s Lessee against Bensamin Racer. 
NO. 28. WEDNESDAY, DEC. 24. | 

This case came up upon writ of error from Washington county. 

Mr. Justice Spauprine, in delivering the opinion ofsthe Court, 
held, 

1. A deed made in 1835, by two surviving executors of a person 
who died seized of the premises in 1804, will not prevail against 
an adverse possession of more than twenty-one years since the death 
of the last devisee. | 

2. If the deed of 1835 has relation back to the ‘inception of the 
power,”’ so as to defeat the estate in the heirs of the last devisee, it 
will be deemed in law to give a right of action| to the lessor of 
plaintiff at the same early period. Judginent affirmed. 

XXVIII. 


Rosert Harper against Isaac Granam. 
NO. 92. WEDNESDAY, DEO. 24. 

This was a case of certiorari from Butler countly. 

Mr. Justice Ranney, in delivering the opinion of the Court, — 
held, 

Where a party recovered a judgment against another who was 
insolvent, and the plaintiff afterwards agreed to receive from him 
the sum of $550 on the judgment, and the payment of $100 for 
attorney’s fees, which sums were paid accordingly, and a receipt in 
full given for the judgment, although both sums amounted to much 
less than the judgment, held: That a satisfaction of such judgment 
would, from this state of facts, be ordered to be entered. 

Order reversed. 
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XXIX. 


Dor on Demise or Simzon Jennines against Roszrrt Woop. 
NO. 30. WEDNESDAY, DEC. 24. 

This case came up upon writ of error from Stark county. 

Mr. Justice Caupwe 1, in delivering the opinion of the Court, 

held, . 
1. Where a purchaser of land hands his deed to the recorder, 
and the recorder, by mistake, enters the name of another person as 
the grantor in the deed, in place of the true grantor, the deed is not 
duly recorded, and will not be notice to a subsequent purchaser 
without actual notice; but such purchaser will hold the land as 
against the title of the former purchaser. 

2. That a party can only be chargeable with constructive notice 
from the record, when the record would give him actual notice. 

3. That where a mortgagee purchases the mortgaged premises 
and receives a deed in fee simple, paying off a part of the consid- 
eration by the delivery of the note which the mortgage was given 
to secure, to the maker, such mortgage is thereby paid off and extin- 
guished, and has no effect either in law or equity, although it may 
appear uncancelled on the record. 

Judgment of Supreme Court affirmed. 

Spaupine, J., dissented. 


XXX. 


Cincinnati Murvat Insurance Company against James May. 
NO. 22. FRIDAY, DEC. 22. 
Firemen’s Insurance Company against James May. 
NO. 42. FRIDAY, DEC. 26. 

These cases came up upon writ of error to the Superior Court of 
Cincinnati, from Hamilton county. 

Mr. Chief Justice Hircucock, in delivering the opinion of the 
Court, held, 

1. If a steamboat or other vessel be overloaded or unduly laden, 
she is unseaworthy. But whether or not unduly laden depends upon 
the capacity of the boat or vessel, not upon the depth of water upon 
the shoals and bars in the river upon which she is being navigated. 

2. The capacity of the craft, not the capacity of the river, is to 
control in deciding a question of this character. 

3. If a boat or vessel, insured, meets with a disaster, the captain 
and crew are bound diligently to labor for the recovery of the 
property, but the insertion of a clause in the policy requiring such 
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labor and effort, does not impose any additional 


assured. 


4. It is not proper, as a general rule, to inquire of 
the stand who has heard the testimony in the cas¢, his opinion, 


from the knowledge he derives from the testimony 


as 








luty upon the 
| witness upon 


to a particular 


fact which is material in the determination of the issue in the case. 


Judgments affirmed. 


XXXI. 


Davip Witson against Tue Sratz or Ono. 


NO. 89. FRIDAY, DEC. 26. 


This case came up upon writ of error from Lucas ¢ounty. 
Mr. Justice Spaupine, in delivering the opinion 


held, 


of the Court, 


1. Where distinct offenses are charged in separate! counts of an 
indictment, the jury must either return a general vérdict, or else 


respond to each charge in their finding. 


2. Where the defendant was charged in one count 
with intent to commit murder—and in another count, 


with intent to kill, which are distinct offenses 


un 





with shooting 
ler the Ohio 


vi an assault 


Statute, the jury returned—guilty of ‘*an assault with intent to kill 
and murder George Lewis in manner and form as alleged, &c.,” 
but said nothing as to the charge of shooting, &c., 
insufficient. | Judgment reversed. 


XXXII. 





the finding is 


Givron S. Kine against Osep W. Wicks, Jr. 


No. 94. FRIDAY, DEC. 26. 


This case came up upon writ of error from Geauga county. 
Mr. Justice Ranney, in delivering the opinion of the Court, 


held, 


Before a witness can be contradicted by proving sta 


ate) out of 


court at variance with his testimony, he must be first inquired of, 
upon cross-examination, as to such statements, and the time, place, 


and person involved in the supposed contradiction. 


Judgment affirmed. 


XXXII. 


Josuva Hamitton against J. W. Dempszy & Co. 


No. 65. MONDAY, DEC. 29, 


county. 


This was a writ of error to the Common Pleas of Lawrence 
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Mr. Justice Spatpine, in delivering the opinion of the Court, 
held, 

1. A special verdict is irregular and insufficient, unless it find the 
truth of the facts. It will not do to refer the evidence to the court 
and ask their judgment upon it. 

2. If a board of equalization add to the valuation returned by 
the assessor, the law will presume it to be done upon sufficient evi- 
dence, unless the contrary be made to appear by the party aggrieved. 

3. The law gives notice that the board will meet at a time and 
place certain. No special notice to the tax payer is requisite. 

Judgment reversed. 


XXXIII. 


Canat Boat Monrcomery against Martin Kent anp Sy._veEstTEer 
Huaerns. 


No. 74. MONDAY, DEC, 29, 


This was a writ of error to the Common Pleas of Cuyahoga 
county. 

Mr. Chief Justice Hircucock, in delivering the opinion of the 
Court, held, 

That for the breach of an executory contract to carry goods upon 
a particular boat or vessel, between the owner of the goods and the 
owner of the boat or vessel, an action cannot be sustained against 
said boat or vessel by name under the water-craft law of 26th Feb- 
ruary, 1840. Judgment reversed. 

Mr. Justice Spacpine did not sit in this case, having originally 
been of counsel. 


XXXIV. 


Jesse Hinpesranp against Rosert H. Foate. 
No. 71. MONDAY, DEC. 29. 


This was a writ of error to the Common Pleas of Morgan 
county. 

Mr. Justice Ranney, in delivering the opinion of the Court, 
held, 

1. Where a sub-contract in writing for carrying the United States 
Mail provides for payments to be made quarterly, in the months of 
May, August, November, and February, it is competent to show by 
parol evidence, from the circumstances and situation of the contrac- 
ting parties, that the contract had relation to the quarterly divisions 
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of the year fixed in the postoffice department, and when such 
quarters commence and terminate. 

2. Extrinsic parol evidence is always admissible to give effect to 
a written instrument by applying it to its proper subject matter, by 
proving the circumstances under which it was made, thereby ena- 
bling the court to put themselves in the place of the parties, with 
all the information possessed by them, the better to understand the 
terms employed in the contract, and to arrive at the intention of the 
parties. Judgment reversed. 

CaLpwe.t, J., dissented. 

XXXYV. 


Samvuet Reynoips against Jcun S. Sranspery anp James R. Bu. cu. 
No. 40. MONDAY, DEC. 29. 

This case came up upon writ of error to Commercial Court of 
Cincinnati, from Hamilton county. 

Mr. Justice Canowet, in delivering the opinion of the Court 
held, 

1. That a record of a judgment of a former recovery may be given 
in evidence under the general issue in assumpsit, without notice. 

2. It is competent for a court to set aside a judgment of a previ- 
ous term for irregularity on motion; and although the Court, in the 
exercise of such power, may act erroneously, such error will not 
render the proceeding void, so that the record can be collaterally 
impeached. 

3. When one party to a judgment moves to set aside, at a subse- 
quent term to that in which it was entered, it is necessary to give 
the court jurisdiction that the opposite party should. have notice. 

4. In favor of the judgment or proceedings of a court of general 
jurisdiction, it will be presumed that the court had jurisdiction of 
the person of the defendant,-although that fact may not affirmatively 
appear on the record. 

Judgment of the Commercial Court reversed. 

Ranaey, J., dissented, and read a dissenting opinion. 

XXXVII. 
P. Cuorzav, Jr. & Co. against Tuomas G. Raitt. 
NO. 33. JANUARY 1. 


This case came up upon writ of error from Huron county. 
Mr. Chief Justice Hircncocr, in delivering the opinion of the 
court, held, . 
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1, That in the prosecution of a partnership claim, as a general 
rule, all the partners are necessary parties, and if one of the part- 
ners has been omitted, he is not a competent witness for the plain- 
tiffs, although the counsel for defendant may have stipulated before 
the trial that the omission to make the proper party shall not defeat 
the action. 

2. A notice given to produce a paper claimed to be in the pos- 
session of the party to whom the notice is given, is not, as a general 
rule, a reasonable notice, unless given before the trial of the cause, 
in which said paper is wanted, is commenced. Judgment affirmed. 


™ XXXVIII. 


James H. & Jacos Asu against Joun Martow. 
NO. 53. JANUARY 1. 
This case came up upon writ of error from Knog county. 
Mr. Justice Spaupine, in delivering the opinion of the Court, 


held, 
1. ‘ A reasonable ground of suspicion, supported by circumstances 


sufficiently strong in themselves to warrant a cautious man in the 
belief that the person accused is guilty of the offense with which 
he is charged,” is a good definition of the term “‘ probable cause.” 

2. ** Probable cause,”” is a mixed question of law and fact. 
The court must leave the facts with the jury, with instructions as to 
what is probable cause. 

3. Proof that the examining magistrate ‘bound the accused over 
to court”’ is not conclusive evidence of ‘probable cause.” 

4. If the defendant, in an action for malicious prosecution, would 
take shelter under the ‘‘ advice of counsel,”” he must be prepared to 
show that he communicated to such counsel all the facts bearing 
upon the guilt or innocence of the accused, of which he had 
knowledge, or by reasonable diligence could have ascertained. 

5. A court has power to correct ‘bills of exceptions” at any 


time during the trial term. Judgment affirmed. 
: 


XX XIX. 
Duncan McDonatp against Tuz Apw’rR or Wituiam Brack, dec’d. 
No. 86. JANUARY 1. 
This case came up upon writ of error from Columbiana county. 


Mr. Justice Ranney, in delivering the opinion of the Court, 
held, 
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1. A mortgagee can not claim the benefit of a policy of insurance 
effected upon the mortgaged property by the mortgagor. Each have 
insurable interests, but neither can, as a general rule, take advantage 
of an insurance effected by the other. 

2. The rule is the same, although the policy effected by the 
mortgagor may contain the words ‘‘for whom it may concern,” 
if at the time the mortgage upon personal property has not become 
absolute at law by failure to pay the money. 

3. The death of a party revokes a power of attorney given by 
him, not coupled with an interest. 

4. A party receiving property, part of the assets of an estate, can 
not, when sued for it, set off a debt due from the estate to him. 

5. Whether a lien attaches to a steamboat for advances made by 
one part owner upon the shares of the others, quere. But in any 
event, to create such lien, it must be shown that such advances were 
made to discharge debts and liabilities incurred with the consent of 


all the owners, and for which they were all liable. 
Judgment affirmed. 


XL. 
Wasuineton Morvan Ixsurance Company aagainst Grorce M. 
Reep anp Witson N. Brown. 
sO, 43. JANUARY 1. 
This case came up upon writ of error to Supreme Court, from 


Hamilton county. 
Mr. Justice Carpwewt, in delivering the opinion of the Court, 


held, 

1. Injury to a flatboat by the waves raised by a steamboat is one 
of the perils insured against in any ordinary policy of insurance, 
although the steamboat was an ordinary steamboat,’ and the swell 
raised by her an ordinary one. . 

2. The insurer does not insure against certain loss, such as must 
inevitably happen to all boats, as wear and tear and the like; but 
insures against accidents such as may or are likely to happen. 

3. The question whether the external force that produced the 
injury was great or small, may be important as an item of evidence 
in determining whether the vessel was seaworthy or not; but if the 
force causing the injury fall within the class of perils insured against, 
if the vessel be seaworthy, it matters not whether it be great or 


small, the insurer will be liable. 
Judgment of the Supreme Court affirmed. 
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XLI. 


Joun C. Necuzry against ALexanper V. Garp anp WIFE. 
No. 67. TUESDAY, JAN. 6. 

This was a writ of error to the Common Pleas of Montgomery 
county. 

Chief Justice Hrrcncock, in delivering the opinion of the Court, 
held, 

1. In construing a will with codicils, the whole is to be taken 
together as parts of one instrument, and if a codicil is signed and 
attested at the same time and place with the body of the will, it 
may well be considered as constituting a part of the original will. 

2. Where an executor or administrator, after final settlement, 
distributes the balance in his hands to a part only of the distributees, 
such distribution will not avail him against the claims of such dis- 
tributees as have not received their share. 

3. Where one of two executors or administrators has in his hands 
the balance remaining for distribution, an action may be maintained 
against him without joining his co-executor or administrator. 

Judgment affirmed. 
XLII. 


ApministraTor de bonis non or Haset Cuary, deceased, against 
Tue ApMINIsTRATOR OF Henry Karnes ET AL. 
NO. 91. TUESDAY, JAN. 6. 

This was a case in Chancery from Muskingum county. 

Mr. Justice Ranney, in delivering the opinion of the Court, 
held, 

1. At common law no action could be sustained by an Adminis- 
tor de bonis non against the representatives of a deceased adminis- 
trator, or the sureties in his official bond. 

2. The 26th section of the act of 1840, to provide for the set- 
tlement of the estates of deceased persons, does not, in this particu- 
lar, change the common law. 

3. Such suit’ can not be maintained upon general chancery 
principles. Bill dismissed. 

XLIII. 


Tue Map River ano Laxe Eriz Ratroap Company against 
Cocuran Futron. 


No. 47. TUESDAY, JAN. 6. 


This case was a writ of error to the Common Pleas of Seneca 
county. 
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Mr. Justice Catpwext, in delivering the opinion of the Court, 
held, 

1. The owner of a trunk is a competent witness in a suit brought 
by him against a common carrier, for its loss, to prove the contents 
of the trunk, and their value, and, for the same reason, the evidence 
of the wife of the owner is admissible to prove the same facts. 

2. The rule for the admission of such evidence does not extend 
further than to the proof of such articles as are commonly carried 
in a traveling trunk. . Judgment affirmed. 

Chief Justice H1rcucocx dissented. 


XLIV. 


Joun Couns et Av. against Tuomas Hops et At. 
NO. 56. TUESDAY, JAN. 6. 

This was a case in Chancery from Ross county. 

Mr. Justice Spaupine, in delivering the opinion of the Court, 
held, | 

1. Wills are to be construed trom the written language of the 
instrument, not by evidence aliunde. 

2. Parol evidence may be received for the purpose of counteract- 
ing fraud in the devisee, and, in some particular cases, to attach 
a trust to the estate devised. But, in such cases, courts will act 
with the extremest caution. 


XLV. 


Joun Brack against Wm. Wess. 
No. 96. THURSDAY, JAN. 8. 

This case came up upon writ of error from Stark county. 

Mr. Justice Spauprne, in delivering the opinion ‘of the Court, 
held, 

1. Where B. gave to W. a memorandum in writing, substantially 
setting forth that B. had received $175 as an advance to buy barley 
for W., and B. ageeed to deliver at a certain place, within a certain 
time, and for a certain price, 1,000 bushels of merchantable barley, 
it is a contract of sale, and not an agreement constituting an agency. 

2. When, before the time stipulated for the delivery, and before 
actual delivery, a portion of the barley stored in the warehouse 
mentioned in the agreement was destroyed by a flood, the loss falls 
upon B., the property being at his risk until delivery. 

Justice Ranney dissented. Judgment affirmed. 

Chief Justice Hrrcucock was absent. 
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XLVI. 


Tuomas C. MoreGan ET AL. against Henry Mason. 
NO. 87. THURSDAY, JAN. 8. 


This case came up upon writ of error from Columbiana county. 

Mr. Justice Ranney in delivering the opinion of the Court, 
held, 

1. The grant of a right to bnild a dam across a stream of water, 
and to raise the water to a specified hight upon the lands of the 
grantor, creates an easement, which may be attached by the grantee 
to his lands as an incident or appurtenance. 

2. When the water was taken from such dam on to the lands of 
the grantee, by means of a race, anda mill built thereon, a judg- 
ment subsequently rendered against the grantee attaches as a lien, 
not only upon the dand, but also upon the easement, which has 
become a part thereof, and a sale of the land with the mill, under 
such judgment, carries with it the full benefit of the easement also. 

3. This will be the case, although the description of the land in 
the levy is by metes and bounds, and said easement is not expressly 
described or alluded to in such levy, upon the principle that it 
attaches to the land and mill as a part thereof. 

Judgment reversed. 

Mr. Chief Justice Hircucocx was absent. 


XLVII. 


Joun Turner against Josepa Curistian, Administrator of John 
Moore, deceased. 


NO.85. FRIDAY, JAN. 9. 


This case came up upon writ of error from Union county. 

Mr. Justice Spaup1ne, in delivering the opinion of the Court, 
held, 

1. A new promise is in law available to sustain a recovery upon 
an old contract against a plea of bankruptcy. 

2. The “bar” arising from the bankruptcy is strictly a personal 
privilege, and is “‘ waived”? by the subsequent promise. 

3. When the “ bar” is “‘ waived” by a new promise to pay an 
old debt, it is competent to declare on the old liability without suing 
on the new promise. Judgment affirmed. 
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XLVIII. 


Tue Lirrie Miami Rartroap Company against Joun Stepuens. 
NO. 50. FRIDAY, JAN. 9. 

This case came up upon writ of error from Hamilton county. 

Mr. Justice Catpwett, in delivering the opinion of the Court, 
held, | 

1. Where an employer placed one person in his employ under 
the direction of another also in his employ, such employer is liable 
for injury to the person of him placed in the subordinate situation 
by the negligence of his superior. 

2. When a Railroad Company places the engineer under their 
employ under the control of the conductor, who directs when the 
' ears are to start, stop, etc., the company are liable to the engineer 
for an injury received, occasioned by the negligence of the conduc- 
tor, whilst they are both engaged in their respective employments. 

Mr. Justice Spatpine dissented. 


Judgment affirmed. 


XLXIX. 


Onto, for use Carpenter and Wife, against Joun Sioan Et AL. 


No. 63. FRIDAY, JAN. 9. 


This case came up upon writ of error from Wayne county. 

Mr. Justice Ranney in delivering the opinion of the Court, 
held, 

1. A guardian for a minor appointed by the Court of Common 
Pleas, has no power to act or to control the property of his ward, 
until he has given bond, with security approved by the Court. 

2. Letters of guardianship, issued to him by the clerk, before 
such bond is given, confer no such power, and have no legal effect 
whatever. 

3. The issuing of such letters, under such circumstances, by the 
clerk, does not constitute a breach of his official bond so as to 
charge his sureties. Judgment affirmed. 

Mr. Chief Justice Hircucocx absent. 


LI. 


James Myers er au. against Tut Mannattan Bank. 
NO. 66, MONDAY, JAN. 12. 


Mr. Justice Ranney, in delivering the opinion of the Court, 
held, 
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1. The territory of Michigan was organized by act of Congress 
in 1805, and a territorial government erected therein, that continued 
until her admission into the Union in 1837. In 1835, the people 
adopted a State Constitution, and elected a legislative body under 
it, which passed an act to incorporate the Manhattan Bank, in 
March, 1836. Held, 

That the creation of a corporation is an exercise of sovereign 
legislative power; that at the time said act of corporation was 
passed, the territorial government was still in existence, and, there- 
fore, the legislative assembly, under the constitution, could not 
exercise legislative power, and said act was void, as repugnant to 
the act of Congress organizing the territory. 

2. The village of Manhattan, where the bank was located, was 
never, de facto under the jurisdiction of the State of Michigan. 

3. If the bank had been incorporated and authorized to do a 
banking business while it remained under the jurisdiction of Michi- 
gan, such authority would not have continued after it came under 
the jurisdiction of this State. 

4. Associations “incorporated by a law of this State,” are alone 
exempted from the operation of our restraining laws, and alone 
authorized to issue notes and bills to circulate as money. (Act of 
Jan. 27, 1816, “to prohibit the issuing and circulating unauthor- 
ized bank paper,” and amendatory acts.) 

5. All securities given to an unauthorized bank are void. . 


LI. 


Wiuu1aM Irwin’s Heirs against Nicuotas Lonewortn, ET AL. 
NO. 22. MONDAY, JAN. 12. 

Mr. Justice Spaupina, in delivering the opinion of the Court, 
held, 

1. A deed of conveyance of rea] estate is valid to pass the fee, 
even though in the granting part of the deed the grantor is also 
named as grantee, where the deed describes the grantor as the 
party ‘‘of the first part,”’ and the grantee as the “party of the 
second part,”? with an “‘habendum”’ clause to the party of the 
second part. In such case the fee passes to the party who is ‘to 
have and to hold” the premises. 

2. A conveyance in such case is good where the grantee is 
described by sufficient terms to designate who is intended, though 
neither his Christian nor surname is used—‘ That is certain which 
can be rendered certain.” 
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3. Where there is no grantee named in the granting part of a 
deed, the party named in the *‘ habendum” may take. Where the 
grantor is named as graniee it is a nullity, and the same rule 
applies as if no grantee were named in ‘the premises.” 

4. Where a conveyance of real estate, not warranted by law, is 
made in fee simple ‘‘to delay creditors,’’ a surety of the grantor, at 
whose instance the conveyance was so made, and who holds a 
declaration of trust subsequently made for his benefit, can not set 
up that the deed was made to defraud. creditors, to prevent the 
grantor or his heirs from asserting an equity in the premises. 

5. Where a conveyance of real estate is made to a trustee, to 
indemnify the surety of the grantor, and the surety, after paying the 
debt, takes a conveyance from the trustee in satisfaction of the debt, 
under an order from the heirs of the grantor, made for ‘the safety 
of the trustee,’ and under an impression that they “have no interest 
in the premises,” the equitable rights of the heirs are not thereby 
prejudiced. 

6. If the trustee in such case convey to the surety in satisfaction of 
the debt of the grantor, the surety, as to minor heirs of the grantor, 
takes the premises charged with the trust; and the original trustee 
will be responsible for a breach of the trust by his grantee. 

7. In such case an order to the original trustee to convey to the 
surety executed by the heirs, for the safety of the original trustee, 
is not a surrender of the equity of the heirs in the premises so con- 
veyed, unless the order contain words which expressly or by infer- 
ence surrender the equity. 

8. If it is proved aliunde that the object of the order to convey 
was to invest the grantee of the original trustee with the perfect 
title relieved of all equities, such order can only be held effectual 
for that purpose, when executed with proper understanding and 
knowledge on the part of the heirs, of their just rights. 

9. This rule applies, though there has been no actual fraud or 
imposition practiced on the heirs. 

10. Where a grantor conveys premises absolutely in fee, for the 
purpose of indemnifying his surety with the assent of the surety, 
and the grantee executes a declaration of trust accordingly, the con- 
veyance will, in equity, be deemed a mortgage, and the grantor and 
his heirs will have an equity of rederaption in the premises, until it 
is regularly assigned, foreclosed, or barred by lapse of time. 

Decree for Complainants. 
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LIII. 


Winiiam Hunter against Joun Freco. 
NO. 46. MONDAY, JAN. 12. 

This case came up upon writ of error to Supreme Court from 
Franklin county. 
» Mr. Justice Catpwe t, in delivering the opinion of the Court, held, 

1. An officer of the State can not maintain a suit in his own 
name, for an amount of money due to the State for tolls, penalties, 
&c., on the National Road, although he may have taken a note for 
the amonnt, payable to himself, in his individual capacity. 

2. No authority is given to such officer to take such note, and it 
creates no legal liability in his favor, being without consideration. 

2. It is contrary to public policy to permit officers of the State to 
transact the business of the State, and to contract in their own 
name. All contracts for money due the State should be made in 
the name of the State, and all suits brought in the name of the 


State. Judgment of the Supreme Court reversed. 
Hircucock, C. J., was absent. 
LIV. 
Joun Kuerer against Wiseman anv Borcuenr. 
No. 51, 


This case came up upon writ of error to Supreme Court from 
Hamilton county. 

1. Where persons agree, on the 18th of April, in writing, to per- 
form certain work by August Ist, and the written contract is signed 
by the parties, and is also signed by a surety as such, for the 
performance of the work, and afterwards, the work having been 
commenced, is suspended at the instance of the party for whom it 
was contracted to be done, with the intention not to have the work 
completed, and again resumed a month after the time fixed by the 
contract for the completion of the work, at the instance of the party 
for whom the work was by the contract to be done, upon his promise 
to pay, over and above the contract price, the additional cost of the 
work, in consequence of an increase in the price of wages and 
materials, and the work being finished in January following, suit is 
brought, not on the contract, but for the work and labor, the original 
contract is competent evidence for the plaintiffs, and it is no objec- 
tion that the surety is not a party plaintiff. 

2. In such case it is competent, as a means of arriving at the 
increased cost of the work, in consequence of a rise in the price of 
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wages and materials, to inquire of a witness generally the difference 
in the price of wages and materials in the spring and summer months, 
and the fall and winter months, although the question is not limited to 
the particular year in which the work isdone. Inquiry may be made 
as to the difference in prices generally, and then ascertain whether 
the difference in this particular year varied from others. 

3. It is competent to prove in such case the the difference in the 
way of per centum between the price of materials and labor in the 
early and latter part of the year 1846 (the year the work was done). 

4. In case the swrety in such contract is a competent witness for 
the plaintiffs seeking to recover for their work and labor. (This 
suit, of course, was tried before the ‘act to improve the law of 
evidence”? was passed.) ‘The suspension of the work released the 
surety from liability. | 

5. In such case, the party sued for the work, being entitled, under 
the statute, to swear to his book account against the plaintiffs, but 
not availing himself of the privilege can not offer his book of 
accounts in evidence against plaintiffs, upon proof that the book is 
his book of accounts—that the plaintiffs compared their memmo- 
randum book with it at one time, and there appeared to be no 
difference so far as the witness observed, being at that time engaged 
about his own business in posting books. 

6. The suspension of the work by the party for whom it was to 
be done, until after the time when the work was to have been com- 
pleted, releases the other parties from obligation to complete the 
work under the contract, and puts an end to contract but the party 
thus snspending the contract is liable for a breach of it. 

7, In the case stated, the plaintiff is entitled to recover for labor 
and materials, before the suspension of the work, as well as after. 
If, after the plaintiffs had been released from the contract, by the 
suspension of the work, a new contract was made, by which the 
work was resumed, it is for the jury to determine what that contract 
was, and whether time was to be given, as in the original contract, 
for making a portion of the payments for the work. 

This case was decided some time since, and the syllabus then 
published, but it has been decided proper to add the foregoing. 





MEMORANDUM. 
At this term of the court, the following gentlemen were admitted to practice as 
attorneys and counsellors in the courts of Ohio: Messrs. Gzorce R. Haynes, 
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of Huron; Srepuen Titson, of Erie; JosepH ApranaM, Francis Xavier Denc- 
Ler, Joun H. C. Bonte, Writtam D. Jones, Dana R. Cort, of Cincinnati; 
Tuomas C. Tunison, of Tiffin City; Davin M. Merrorp, of Findlay; A. D. 
Rocers and Joun F. Hume, of Springfield; Anprew Poe and Wituam B. 
Cuark, of Greenville; James D, Wattace, of Lebanon; Apam R, Buiackrorp 
and Jeremian Dewett, of Urbana; Ronert H. McCaut, of Knox county; 
Icuasop C. McQuamp, of Mansfield; and James Exuiott, of Mount Pleasant, 
Jefferson county, Ohio. 





MISCELLANEOUS. 


KENTUCKY REPORTS. 


New Epition, published by H. W. Derby & Co., Cincinnati. 


We have already several times noticed, in this Journal, the progress of the republi- 
cation of the Kentucky Reports : now we have the pleasure of announcing that the 
great enterprise of Messrs. Derby & Co. is completed. Their republication includes 
Hardin, Bibb, A. K. Marshall, Littell, T. B. Monroe, J. J. Marshall, and Dana, and 
by purchase they have become proprietors also of the ten volumes of Ben. Monroe. 
They now offer the work, when the whole series is taken, at the price of one hundred 
and seventy-five dollars. We are informed that the publishers have embarked in 
their undertaking more than thirty-five thousand dollars of capital. This heavy out- 
lay, and the extent of the series, which comprehends forty-seven volumes, constitute 
the most important publishing enterprise that has ever been attempted west of the 
mountains, and place it second to very few performances of the great eastern houses, 
The mechanical execution, which, to a lawyer’s eyes, is a matter of no small impor- 
tance, is most excellent. Of the intrinsic value of these reports it is unnecessary to 
speak ; every reading lawyer is aware of the great ability and thorough learning 
bestowed upon their investigations by the Court of Appeals of Kentucky. 





NEW BOOKS RECEIVED. 


Eneuish Reports 1x Law ayp Equity: containing reports of cases in the House of 
Lords, Privry Council, Courts of Equity and Common Law, and in the Admiralty 
and Ecclesiastical Courts ; including also cases in Bankruptcy and crown cases 
reserved. Edited by Edmund H. Bennett and Chauncey Smith, Esqrs., Counsellors 
at Law. Volume IV, containing cases in all the Courts of ag and Common 
Law, and in the High Court of Admiralty, during the year 1851. 


Same, Votume V. 


These volumes bring the English cases down to the 24th of June. We shall make 
copious selections from these reports, as, before their publication, we did from the 
London Law Journal Reports, of which this is, with the Jurist, a republication. It 
is impossible to read these reports without high admiration of the learning of the 
English Courts and Bar, and an ardent desire to see, in our own country, the bench 
filled, as it is in England, with the most eminent lawyers, without distinction of 
party, and with a salary which makes the office respected and respectable. We again 
commend the work to every practising lawyer, as the cheapest and best edition of 
the English Reports. 
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Serect Cases rv Equity anp at Law, argued and determined in the Court of Common 
Pleas of the First Judicial District of Pennsylvania, from 1842 to 1851. Reported 
by A. V. Parsons, one of the Judges ofthe Court. Vol, II. Philadelphia: T. & J. 
W. Johnson, Law Booksellers and Publishers, 1851. =~ 


This volume, which was received too late fora critical examination this month, is 
gotten up in the same elegant style and typographical execution as its predecessor, 
which was noticed in this Journal a few months since. It contains cases in equity, 
in the orphans’ court, cases at common law, conspiracy, false pretenses, forcible entry, 
kidnapping, contested elections, etc. 


RAILROAD LAWS AND CHARTERS OF THE UNITED STATES. 


[The Railroad Laws and Charters of the United States, now for the first time collated, 
and arranged in chronological order, and published with a Synopsis and Explana- 
tory Remarks. By W. P. Greece and Bexsamin Ponp, of the hesken Bar. Volume 
I, containing the Railroad Laws and Charters of. Maine, New Hampshire and Ver- 
mont. Vol. II, containing those of Massachusetts, Rhode Island and Connecticut. 


Boston: Charles C. Little and James Brown, 1851.] 


This is another of those gigantic undertakings of Messrs. Little and Brown, of 
which the first two volumes have been laid upon our table by Messrs. H. W. Derby 
& Co. of this city. Some idea of what the whole work will be may be formed, when 
we state that the first volume contains 954 pages, and the second, 1192 pages; and 
these only include the six New England States. The work is, in mechanical execu- 
tion, like all the works from this press, first rate. And, so far as we have the means 
of judging, the editors, whose only claim to merit is that of accurate compilers, have 
faithfully performed their duty. There are no references to railroad decisions; but 
we hope to see a distinct work of this kind, like that which has been published in 


England. 


REPUBLICATION OF THE OHIO STATUTES AT LARGE, 
FROM 1832 TO 1852. 


A plan is being matured to publish the Ohio Statutes of a general nature, from 
the close of Chase’s Statutes, in February, 1833, to the close of the present session 
of the Legislature, in two volumes, of about nine hundred p each, of the size 
and in the style of the United States Statutes at Large, publishetl by Messrs. Little 
& Brown, of Boston. The work is to be illustrated by citations of the decisions of 
the Supreme Court of Ohio, and of the United States, and of the Circuit Court of 
the United States for the District of Ohio; and the various repeal/; and amendments 
which the busy legislation of the last twenty years has occasioned, will be pointed 
out. The great mass of the materials has been collected, and the only obstacle in 









the way of the publication is the riskful nature of the investment, which no private 


publisher has been found willing to incur. A proposition has, 
mitted to the Legislature to purchase a sufficient number of 


publicaticn. 


herefore, been sub- 
Opies to insure its 
The work is edited by Mr. Curwen, one of the editors of this Journal. 





